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Abstract

This study aims to demonstrate the criminal responsibility to
practise the “right to discipline” through clarifying the concepts of right
and discipline used in terminology of scholars in the context of nature of
both terms, adjustment of both terms to Figh and law, controls and
objectives of the same. This came along with demonstrating the legality of
using forms and means of disciplinary Penalty. Then, the study states the
concept, elements, conditions, foundations, application or non-application,
restraint and failure to exercise of criminal responsibility. The study also
considers the right of discipline as a state of criminal responsibility failure,
under the well maintenance of the limits, controls, conditions, stages and
objectives of this responsibility. This approved Figh ideology precludes the
accountability of discipline appliers — of all categories — and also precludes
the guarantee, all civil liabilities and compensations on the basis that “the
right” is as duty, which shall be unlimitedly and perfectly practiced

without being restricted by only good consequences.

This thesis demonstrates the jurisprudential, social, legal dilemma
(in the introduction Chapter of this thesis), clarifying the magnificence of

Islamic Penal system, its great divine characteristics, noble purposes, wise



policy to remove the grounds of criminalization, preventing the occurrence

of injustice of all forms, and uprooting corruption.

The First Chapter demonstrates the essence, controls, conditions and
legal means, along with the précised jurisprudential view of “right to
discipline” position in Islamic Penal System, and its - judicial and

legitimate — authority in eliminating civil and criminal responsibility.

The Second Chapter highlights the essence of criminal
responsibility, in terms of concepts, basis, state of failure, or
nonapplication. This chapter also demonstrates that the “right to
discipline” shall be considered as a result of failure of exercise, due to lack

of legitimacy and morality of criminal responsibility.

Lastly, the Third Chapter demonstrates thesis conclusions, by
applying what is stated to the accountability of discipline appliers,
especially in major known categories which include (husband, parents and
teachers). This chapter explains, that discipline appliers shall consider
Sharia boundaries and controls under the right of discipline application
role granted to them by Sharia, as they have job of a legitimate nature, thus
enjoined on them by divine legislature, and carrying out their duties and

enjoying privileges and powers.

Accordingly, this thesis concludes (the theory of criminal
responsibility resulting from the right to discipline) which stipulates that
discipline appliers shall not bear any responsibility in the event of

considering controls, objectives, boundaries and gradation of means of
C



penalty and nature of penalties, whether in the criminal or the civil context.
It also stipulates that the breach of these boundaries and objectives means
holding accountability to those discipline appliers to the extent of such

breach.

In conclusion the views and evidences of the legitimists are also
demonstrated, along with the discussion of those view and evidences then
providing the proper guidance and favoring thereof. In addition to
comparing those views with descriptive law and concluding the greatness,

excellence and superiority of Islamic law over all human systems.



