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Abstract

The existence of a judicial body known as the military judiciary that is
concerned to trail the military personnel who commit crimes stipulated in
the Military Penal Code or in any other law supplementing it while they
have the military capacity, or because they commit crimes that affect the
interests of the military regime. And if they do not have this capacity, this
requires the existence of a military prosecutions and courts that have
jurisdiction to trail them. This necessarily requires guarantees for them
when they are trailed, starting from the moment the criminal case is
initiated against them until the end of the issuance of a final ruling, by one
of the military courts formed according to the law and the implementation
of the judgment on them by the competent enforcement authorities of the

judgment by the competent authorities of ratification.

Accordingly, the problem of the study in this thesis concentrated on the
following main question: What are the regulations to achieve criminal

justice in the military justice regime.

This study contained in its introductory chapter the attitude of the
Palestinian legislator and the comparative regulations from the Jordanian

and Egyptian legislators. Regarding the emergence of the military judiciary

b



therein, the challenges that faced its development and its specializations in
terms of the persons subjected to it, and the crimes stipulated under their

special military laws and other complementary laws.

The study also dealt in the first chapter with the formation of the military
prosecution and its organizational structure, explaining the considerations
and the criteria that followed in its organizational formation. In addition to
that, it clarified the role of the military prosecution and the procedures
followed by them, from the time they receive the news of the occurrence of
the crime until referring the file to the competent military court. Based on
having the authority to conduct the preliminary investigation, which is
confined to it as a representative of the society in demanding the
punishment of the accused, with clarification of the guarantees that the

accused own at this stage.

In addition, the second chapter of this study dealt with the formation of the
military courts, their specializations, the procedures followed before them,
the rulings issued by them, the methods for appealing them and the
mechanism of ratification. Also the extent to which these courts adhere to
the fair trial guarantees stipulated in the military laws for the legislation
under study. Moreover, the study clarifies the relationship of the executive
authority with the military judiciary and the extent of its independence

from it.



This study followed the analytical method, with its two parts, inductive and
deductive. With comparison and criticism, in addition to the historical

method.

This study concluded a set of results, the most important of which is that
the Military Judicial Authority, whether in the Palestinian legislation or the
comparative regimes, which is known as a special judiciary that has its
independence derived from the nature of the military interest that
necessitated its existence. However, through the legal texts regulating this
body, it became clear that the regulations related to the criminal justice are
not fully investigated. This is due to the interference of the executive
authority in all the departments and agencies of the military judiciary,
starting with the formation of this body of prosecution offices and military
courts and ending with its approval to the military judgments issued by

these military courts.

On the other hand, concerning the availability of fair trial guarantees for the
accused in all stages of the criminal case, it is clear that the Palestinian
legislation and the comparative regulations had guaranteed the accused
these guarantees by stipulating them in the military laws or other
complementary laws. However, the provision of them did not contribute in
achieving criminal justice in a manner of guaranteeing the rights of the
accused during his trial. Especially since these legislations took these
guarantees in varying forms between them according to their objectives,
whether these guarantees related to searches, arrest, or hiring a lawyer, the

speed of the trial or the appeal of military judgments.
d



In addition, this study concluded a set of recommendations, the most
notable of which was the necessity to unify the military laws that regulate
the work of the military judiciary in the Palestinian legislation. Moreover,
working to amend the legal conditions of the formation of the military
prosecution and military courts. Also adding other conditions to it that
commensurate with the independence and impartiality of these prosecution
offices and military courts away from intervention by the executive
authority. And working on amending the legal texts on fair trial guarantees
for the accused during the preliminary and the final investigation stage. in
addition to the necessity to make the military judgment ratified once it has

exhausted all appeal methods.






