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Abstract

This study examines the issue of spousal separation due to modern diseases within the
context of Islamic jurisprudence and the Jordanian Personal Status Law No. 61 of 1976.
A primary objective of this research was to analyze the perspectives of jurists regarding
the legal rulings on spousal separation based on defects and specific contemporary
diseases. Subsequently, these perspectives were compared with the provisions of the
Jordanian Personal Status Law No. 61 of 1976, which is implemented in the Sharia courts
of the West Bank. The research methodology employed includes a descriptive approach,
followed by an inductive-majority analysis, and culminates in comparative and analytical

evaluations.

The researcher organized the study into three chapters followed by a conclusion,

structured as outlined below:

The initial chapter examined the concepts pertinent to the subject of this thesis, as well as
the legal rulings regarding the separation of spouses within both jurisprudential and
statutory frameworks. The chapter concluded with the following points:

The separation of spouses refers to the dissolution of the marital relationship, which may
be initiated by a judicial ruling at the request of one party due to reasons such as discord
and conflict, or may occur involuntarily, as in cases where one spouse renounces their
faith. This separation is often characterized as an annulment, particularly when the request
is predominantly made by the wife, given that the husband traditionally retains the right

to initiate divorce proceedings.

The Jordanian Personal Status Law No. (61) of 1976 allows for the dissolution of
marriage between spouses, both in general terms and specifically in cases of defects and

diseases.



A disease is defined as a condition that disrupts the normal functioning of the human
body. The field of medicine is continually evolving, resulting in the identification and
classification of diseases that were previously unrecognized. The term as utilized by the
researcher, pertains to ailments that are not encompassed within the stipulations of the
Jordanian Personal Status Law No. (61) of 1976, which is enforced in the Sharia courts
of the West Bank.

Jurists have expressed differing opinions regarding the ruling on separation between
spouses due to harmful defects, as well as the question of whether the right to file for
separation on the grounds of such defects belongs to the wife, the husband, or both parties.
The researcher advocates for the allowance of separation in cases involving any repugnant
or harmful defect that renders cohabitation untenable. Concerning the second issue, the
researcher supports the view that the right to initiate this claim is equally held by both

spouses, rather than being restricted to one party.

The second chapter examines contemporary physical ailments, specifically infertility and
AIDS. Following a definition of these conditions, the researcher explores the legal and
jurisprudential implications of separation resulting from these diseases, ultimately

reaching the following conclusions:

The prevailing view among jurists is that infertility does not constitute a defect that
invalidates the marriage contract; however, a minority of jurists advocate for the
possibility of separation on this basis. The researcher aligns with the predominant
perspective, asserting that the nullification of marriage due to infertility is not permissible
and should not be regarded as a defect that invalidates the marital union.

After conducting an analysis of the provisions of the Jordanian Personal Status Law
pertaining to defects, the researcher concluded that the law does not allow for separation

on the grounds of infertility.

Ancient jurists did not address Acquired Immunodeficiency Syndrome (AIDS) as it is a
contemporary disease. The researcher examined the legal rulings regarding separation
due to AIDS within modern jurisprudential literature and identified a consensus against
permitting separation when both spouses are infected, provided that appropriate

precautions are implemented to prevent procreation. However, there was a divergence of

C



opinion when one spouse is infected while the other remains uninfected. The researcher
inclined towards advocating for separation in cases where one spouse has AIDS, even if

the uninfected spouse is willing to accept the condition.

The Personal Status Law does not explicitly address separation on the grounds of AIDS.
Nevertheless, upon examining the relevant legal provisions, the researcher has

determined that separation due to AIDS is permissible.

The third and final chapter examines psychological and mental disorders, specifically
bipolar disorder and psychosis. Following a definition of these conditions, the researcher
explores the implications of separation resulting from these disorders within the contexts

of jurisprudence and law, ultimately reaching the following conclusions:

Some contemporary jurists have allowed for separation in cases of severe and detrimental
psychological disorders that are deemed intolerable, including bipolar disorder. However,
upon thorough examination of the disorder, its associated symptoms, and available
treatment modalities, the researcher has concluded that separation on the grounds of

bipolar disorder should not be sanctioned.

The Jordanian Personal Status Law No. 61 of 1976 does not allow for separation on the

grounds of psychological disorders, specifically bipolar disorder.

The concept of psychosis is notably absent from the writings of both ancient and
contemporary jurists. Consequently, the researcher employed insanity as a comparative
framework, given that both conditions are classified as mental disorders. The
investigation revealed a divergence of opinions among jurists regarding the permissibility
of separation on the grounds of insanity; some jurists endorsed such separation, while
others opposed it. Drawing from this analysis, the researcher concluded that separation
on the basis of psychosis is permissible, drawing an analogy to the positions of those who

sanctioned separation for individuals diagnosed with insanity.

The Jordanian Personal Status Law No. 61 of 1976 allows for separation solely on the
grounds of insanity resulting from mental disorders. Consequently, it does not provide

for separation based on other mental disorders, such as psychosis.
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