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Legal Trangdation asan Act of Communication: The Trandlation of
Contracts between English and Arabic
By
Maram Tawfiqg Awad Fakhouri
Supervised by

Dr. Abdul Kareem Daragemeh
Abstract

The importance attached to the letter of the law has meant that most
studies of legal translation have been devoted to questions of terminology,
while pragmatic and functional considerations tend to be disregarded. The
purpose of the present study is to display how pragmatic and functional
considerations have an important role in lega trandation and should be
taken into account when determining trandation strategies. The
representative data was in the form of three authentic contracts written in
Arabic. These are a Real-Estate Sales Contract, a Lease Contract and an
Employment Contract. Each text was translated by three certified legal
translators from English into Arabic to produce nine different versions. A
comparison was made of how each translator approached problematic areas
of legal trandation in al nine texts. After that, the study explored the
applicability of Speech Act theory to lega trandation by comparing the
transation of regulative acts in all nine texts. As for the transation from
English into Arabic, a group of graduate students studying applied
Linguistics and Trandlation at An-Ngjah National University were asked to
trandate a "Power of Attorney" text as an assignment. In addition, a
professional translator was commissioned to translate the same text. They
were all asked to trandate this text twice: once as part of a Legal thriller

novel and another as a classified newspaper advertisement. The trandated
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versions were scrutinized for ability to perform these new functions in the
target language. The study has shown that the application of pragmatic and
functional perspectives to lega trandation can provide valuable insights to
the tranglator, reinforcing the premise that legal translation is essentially an

act of communication.



Chapter One
1.1 Introduction

The approaches to lega translation have been mostly oriented
towards the preservation of the letter rather than effective rendering in the
target language, legal texts having always been accorded the status of
‘sengitive’ texts and been treated as such. A challenge to the unquestioned
application of a ‘strict literal” approach to legal translation came only in the
nineteenth and early twentieth centuries (Sarcevic 2000: 24). Thus, a
change in perspective occurred with a gradual shift towards a more flexible
attitude, increasingly characterized by recipient-orientedness. In this
context, the trandation of a legal text will seek to achieve identity of
intended meaning between origina and trandation, i.e. identity of
propositional content as well as identity of legal effects (Sager 1993: 180)
while at the same time pursuing the objective of reflecting the intents of the
person or body that has produced the original. This corresponds to identity
of propositional content, of illocutionary and perlocutionary force, and of

intentionality (de Beaugrande-Dressler 1981: 3-11; 113).

In actual practice of legal trandation, the criteria guiding the
translator’s choices are prevaently functional, in that account is mainly
taken of the function that the trandated text will have to perform in the
target culture. Hence, in the trandlation of contracts, regulating the
relationships between subjects in different nations, the original text agreed
between the parties is not necessarily authoritative; a contract as such, will
be interpreted according to the law governing it, regardless of the language

in which it is written, and will be drawn up according to the rules and
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drafting conventions of the national law applicable to it. The source text
offers the input on the basis of which a new autonomous text is created in
the trandation language taking into account mainly the needs of the final

users and the requirements of the context (Garzone 2003: 8).
1.2 The Present Study
1.2.1 Statement of Problem

Tranglating legal texts is regarded by many researchers as one of the
most arduous endeavors, "combining the inventiveness of literary
trandation with the terminological precision of technical trandation"
(Harvey 2002). Thisis mainly due to the specificity of legal language and,
in particular, the system-bound nature of legal terminology. Lega
documents entail specific laws, rights or obligations, their language layout
and wording should be precise, expressive and can have no other
interpretations apart from the ones stated. Unlike literary language, legal
language needs no ambiguity or figures of speech. It is, thus, according to
some linguists, the least communicative. Written legal documents are
characterized by brevity, economy and neatness. This neatness and clarity
Is namely intended to prevent fraud, additions, omissions or alterations in

the text (Crystal and Davy 1969).

Like other disciplines, legal trandlation has its own vocabulary and
can be regarded as a discipline on its own. There are specific forms and
stabilized procedures for translating court proceedings, law, legal contracts
and agreements. “The text is formulated in a special language or

sublanguage that is subject to specia syntactic, semantic and pragmatic
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rules” (Sarcevic 2000:8). Thus, a lega trandator must be able to use
language effectively to express legal actions and achieve the desired effect.
For this to be achieved, the trandator's goals should not be confined to
lexical or syntactic precision, but, more importantly, he/she should strive to

Integrate pragmeatic considerations into the overall communicative process.
1.2.2 Purpose of the Study

This study ams at demonstrating how pragmatic and functional
considerations are important in legal translation and should be taken into
account when determining translation strategies. It argues that legal
trandlation involves more than terminological and syntactic issues. It is not
amere “process of linguistic transcoding” but “an act of communication in
the mechanism of law” (Sarcevic 12000:55). The study addresses the
significance of context as a determinative factor in the process of
communicating the intended meaning through translation. Another
proposition to be scrutinized is that translation commission may entall a
change of function of the ST, which may have several implications for the

process and the outcome of legal trandslation.
1.2.3 Significance of the Study

The significance of this study lies in the fact that, to the best of my
knowledge, there is a paucity of research on legal translation, especially the
trandlation of contracts, between Arabic and English from a communicative
angle. In general, the literature on legal translation is meager indeed. Most
of the significant reference textbooks on legal trandation are solely devoted

to questions of terminology, while textual and pragmatic considerations
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tend to be ignored. The discipline of lega trandlation has so far been
theoretical to the extent that no tool for explaining the underlying
functional apparatus of legal discourse has been constructed. This study
presents a recommendation that may provide for a more adequate and
Integrated output, as regards function, and pragmatic considerations. It may
conform to previous studies by appraising the language of law, though
more thoroughly. However, this is directed towards demonstrating how
such standardized legal language features can till be tamed to serve the
ultimate goal of successfully communicating the message across languages
as intended and as commissioned. Unlike previous studies that were
devoted to systemizing and mathematizing legal trandlation, this study
focuses on communicative and functional approaches to contractual

translation between English and Arabic.
1.2.4 Limitations of the Study

The study is only a preliminary step in investigating pragmatic and
functional implications for legal translations. This thesis focuses on certain
patterns of legal texts, more specifically contracts. It does not address
Issues such as Islamic contracts, since these have been the focus of many
previous studies. It will exclusively be based on experimentation and
analysis of practical transation within an interdisciplinary framework. The
study tackles the modern trandation and applied linguistics theories such as
pragmatics and functional theories that were never considered in relation to
legal trandlation between English and Arabic. The absence of previous
studies as such is the major limitation of this study, hence it is very reliant

on empirical and observational examination.



1.2.5 Description of M ethodology

This study is analytical and is validated through empirical and
observational results. | will devote a significant part of my thesis to
peculiarities of legal texts, particularly the differences of drafting contracts
between the two languages. The representative data will be in the form of
three authentic contracts written in Arabic. These are a Real-Estate Sales
Contract, a Lease Contract and an Employment Contract. Each text was
translated by three certified legal trandators to produce nine different
versions. Those versions will be put to ample analysis. The analysis of the
data and the judgment of adequacy are conducted through examining and
comparing how each trandator approached problematic areas of legal
trandation in all nine texts. After that, the study explores the applicability
of Speech Act theory to legal translation by comparing the translation of
regulative acts in al nine texts. As for the translation from English into
Arabic, a group of graduate students studying applied Linguistics and
Trandation at An-Ngah National University are asked to trandate a
"Power of Attorney" text as an assignment. In addition, a professional
trandator is asked to translate the same text as a commission. The
translated versions are scrutinized for functional sufficiency in the target

language.
1.2.6 Review of Related Literature

The literature on legal trandation is meager indeed. This can be a
priori to writers’ contention that most technical genres display similar
features both linguistically and stylistically. Research on legal tranglation
between English and Arabic is predominantly restricted to purely semantic
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or syntactic issues. For instance, Abu-Ghazal (1996) outlined a number of
syntactic and semantic problems in legal tranglation from English into
Arabic, by analyzing graduate students’ translations at Y armouk University
of a number of UN resolutions. He chiefly aimed at detecting the linguistic
and translation problems facing trandators in general and MA students in
particular. He concluded that such students should be exposed to intense

training in legal tranglation before practicing it as a career.

Fargahal and Shunnaqg (1992 and 1999) focused on the problematic
areas in translating UN legal documents as encountered by MA translation
students at Yarmouk University in their comprehensive examination.
According to them, these areas fall into three categories. syntax-related
problems, layout-related problems, and tenor-related problems. Their

approach is, more or less, similar to Abu-Ghazal’s.

Hatim, Shunnagq and Buckley (1998) occupied themselves with
listing legal texts and their model translations, without setting foot in the
field of legal trandlation theory.

Al-Bitar (1995) illustrated how legal language differs from other
common-core English varieties. In her thesis, she studied twelve bilateral
legal agreements and contracts signed during the years 1962-1993. She
investigated two main areas of nomina group in addition to other
grammatical units. complexity of the noun phrase and type of modification.
Her main conclusions was that the differences lay in the heavy use of
complex noun phrases and the high frequency of wh-relative clauses and
prepositional relative clauses as post-nominal modifiers of the finite in

legal texts (47-62).
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Emery(1989) explored the linguistic features of Arabic lega
documentary texts and compared them with their English counterparts.
Emery ended up recommending that trainee translators should develop a
sense of appreciation of structural and stylistic differences between English
and Arabic discourse to help produce acceptable trandlations of legal
documents. Though he only made limited inroads into the area of legal
translation theory or practice, Emery’s article is actualy one of the very
few works that investigated general features of Arabic legal language, an
area of research that has inexplicably been disregarded by Arab trandlators

and theorists.

One of the pioneering studies in the language of law frequently
referred to in the literature is that carried out by Mellinkoff in 1963. In his
book, Méllinkoff was concerned with what the language of the law is,
describing its characteristics and mannerisms. He aso investigated the
history of legal language, and then he brought the language of the law

down into the practice.

In her study, Gustafsson (1975) scrutinized certain syntactic features
that might contribute to the complexity of legal English. She concluded
that the length of sentences and the occurrence of clauses are not the only
factors that contributed to the speciaty of legal English. She included
additional factors.

In their book, Crystal and Davy (1969) appraised different varieties
of English language uses. The authors devoted one chapter to the language
of legal documents, supported with examples taken from an insurance

policy and a purchase agreement. They wrote "of all the uses of language,
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it [legal language] is perhaps the least communicative, in that it is designed
not so much to enlighten language-users at large as to allow one expert to
register information for scrutiny by another” (1969: 112). A legal text for
them exhibits a high degree of linguistic conservation, included in written
instruction such as court judgments, police reports, constitutions, charters,
treaties, protocols and regulation (p.205). They described lega texts as

formulaic, predictable and almost mathematic.

Leo Hickey (1998:224) argued that any translation of a legal text
must be able to affect its readers the way the ST was able of doing to its
readers. She wrote, “The translator must ask herself how the original text
reader would have been affected and ensure an analogical TT reader will be
affected similarly by his reading of the text but not by any other means”
(Hickey 1998:224-225). Hickey failed to see that a TT might be directed
towards different readers in a different context. In this case, it is pointless

to pursue asimilar effect on the part of the trandator.

The above studies ignored pragmatic factors related to legal
discourse. Such an approach, which extensively stresses the sensitivity of
legal texts, may contribute to the creation of misconceptions about legal
trandation. In other words, it helps depict it as “a process of interlingual

transfer” (Sarcevic 2000:2) within an array of restrictions.

Newmark is another theorist of genera translation to comment on
legal trandation. He noted a difference in the trandation of legal
documents for information purposes and those, which are “concurrently
valid in the TL community.” Concerning “foreign laws, wills, and

conveyances” translated for information purpose only, Newmark suggested
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that literal or semantic trandation, as he referred to it, is necessary. On the
other hand, he stressed that “the formal register of the TL must be
respected in dealing with documents that are to be concurrently valid in the
TL community (EEC law, contracts, international agreements, and
patents).” In Newmark’s view, such translations require the communicative
approach that is target language-oriented (1982: 47). In this regard,
Newmark is one of the few linguists to recognize that the status of a legal

text isinstrumental in determining its usein practice.

Juliane House (1997) discerned between two basic types of
trandlation strategies: overt translation in which the target text receivers are
overtly not the same as the source text receivers; and covert trandation in
which the target text receivers are the same as the source text receivers.
According to House, the latter group includes texts that are not addressed
exclusively to the source texts receivers, such as commercia texts,
scientific texts, journalistic articles...etc (1991:194) athough House does
not mention parallel lega texts, they would also belong to this group, in
fact all special purpose texts would fall under her category of covert

trandl ation.

Dickins et al (2003) offered a progressive representation of various
translation problems, accompanied by lots of practical work in developing
underlying principles for solving the problems. Theoretical issues were
discussed only in so far as they relate to developing proficiency in method.
Although a wide range of texts were dealt with in this book, little attention
was directed towards legal texts in the form of pedagogic practice within a
framework of more general linguistic issues ignoring the peculiarity of

legal texts and treating them like other | SP texts.
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Almost al of the above mentioned theorists and writers who have
tackled the area of legal tranglation between English and Arabic, attached
great importance to the letter of the law and thus are devoted to questions
of terminological or syntactic accuracy, while disregarding pragmatic,
functional notions. The following review demonstrates how some modern
writers and theorists have reconnoitered communicative approaches to legal

tranglation between English and some European languages, but not Arabic.

Mellinkof's Legal Writing: Sense and Nonsense outlined basic
rules of Plain English drafting. Most points were illustrated by contrasting
samples of poor drafting in briefs, contracts and judicial opinions with
versions of the same material rewritten in ordinary English. He wrote
describing ready legal forms “[t]lhey are a quick, cheap substitute for
knowledge and independent thinking” ( Mellinkoff 1982: 101). He also
defined four elements of legalese: formalisms, such as now comes; archaic
words, such as hereby; redundancies, such as each and every; and Latin

words, such as per curiam.

By the same token, Butt and Castle (2006) burrowed into the roots of
traditional legal language and its peculiar characteristics that make legal
documents aloof from its users. They proposed a step-by-step guide to
drafting in the modern style, using examples from four types of legal
documents. leases, company constitutions, wills and conveyances.
Moreover, they emphasized the benefits of drafting in plain language and
confirming the fruitfulness of its use. Like Meéellinkoff (1982), they
surveyed the reasons for the current alarming state of legal drafting, as well

as provided guidance on how to draft well. Their book is the most recent
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addition to the Plain English Movement that will be discussed in the next
chapter. It argues that it is actually "safe" and constructive to break away

from old ways of legal drafting into simpler, more communicative ones.

According to the Skopos Theory of translation introduced by
Vermeer “the prime principle determining any translation process is the
purpose (Skopos) of the overall trandational action” (Nord 1997, 27). The
translation procedures adopted for contracts, are subordinate to the
pragmatic conditions they have to meet. However, strict literal transation
Is not necessarily the rule for this category of texts. In a context that is
characterized by the absence of legal validity of the trandated version,
there may be situations where a free approach can be taken, if the am is
only that of making the addressee of the target text aware of the function of

the original in the source-language culture.

In her book New Approach to Legal Translation (2000), which
contained a comprehensive survey of legal trandlation, Sarcevic wrote, in
connection with parallel lega texts, "While lawyers cannot expect
translators to produce parallel texts which are equal in meaning, they do
expect them to produce parallel texts which are equal in legal effect. Thus
the trandlator's main task isto produce atext that will lead to the same legal
effectsin practice" (2000: 71).

As Sarcevic indicated, "the basic unit of legal trandation is the text,
not the word" (2000: 5). Terminological equivalence has an important role
to play, but 'legal equivalence' used to describe arelationship at the level of
the text may have an even greater importance (Sarcevic, 2000: 48).
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Sarcevic suggested that the traditional principle of fidelity has
recently been challenged by the introduction of new bilingual drafting
methods, which have succeeded in revolutionizing legal trandation.
Contrary to freer forms of translation, legal translators are still guided by
the principle of fidelity. However, their first consideration is no longer
fidelity to the source text but to guarantee the effectiveness of multilingual
communication in the legal field (2000:16). The translator must be able "to
understand not only what the words mean and what a sentence means, but
also what legal effect it is supposed to have, and how to achieve that legal
effect in the other language” (Sarcevic 2000:70-71).

1.2.7 Layout

Chapter two incorporates a detailed review of various aspects of the
language of law. Lexical, syntactic and discourse-level features of English
and Arabic legal language are investigated. Chapter three explores
approaches to legal trandation such as text typology, the concept of legal
equivalence and pragmatics. It also sheds light on the legal structure of

contracts.

Chapter four incorporates the findings of this study together with a
discussion of these findings. It scrutinizes the applicability of pragmatics to
the trangdlation of contracts through comparing and criticizing the output of
three professional translators. In addition, the relevance of functiona
theories to the trandlation of contracts is assessed through assaying the
translations of student translators with the translation of a professional
trandator. Finally, chapter five presents a summary of the results and the

recommendations.
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Chapter Two

Featuresof Legal Language

2.1 Introduction

Legal language has aroused interest for thousands of years from
several angles (Sarcevic 2000). "Law is necessarily bound to language, and
in that sense legal language has existed as long as the law. In certain
contexts, the language aspect of the law dominates: legal transation, legal
lexicography, and legal rhetoric* (Mattila 2006:6). Legal discourse,
generally speaking, is the type of discourse employed by lawyers, courts,
judges, police, legislators and law-makers. Therefore, this kind of discourse
does not only state in plain words the conditions of pacific social
coexistence among human beings, the prevalence of order, prevention of
crime or cruelty, "but also regulates the foundations of socia relationships
such as marriage, contracts, agreements and civil rights such as wills and
inheritance” (Crystal and Davy 1969:193). A more comprehensive
definition of what constitutes a legal text would cover documents, which
are, or may become, part of the judicial process. for instance, contracts,
wills, court documents, witness statements and expert reports, which are
“bread-and-butter” activities for lawyers and legal trandators (Kasirer
2000: 65).

Legal discourse has ritualistic, archaic and extremely formal
features. Systematic resort is made to standardized forms, often archaic and
uncommon in ordinary plain texts, stock phrases, rigid collocations and
specialized cohesive devices for anaphoric and cataphoric as well as

homophoric and inter-textual reference (Garzone 2003:3-4). Legal



14

language has been called a "sublanguage ", a "diaect" or a "language” by
some linguists, and "register” by others (Van Dijk 1981:279-288). These
frozen patterns of language which do not tolerate much variation in form
(Baker 1992) are even sometimes referred to as routines (Hatim and Mason
1997: 190). Another feature of legal discourse that sets it apart from other
kinds of specialized discourse is its intricacy and obscurity, reflecting the
complexity of legal thought and reasoning, but aso the verbosity and
haughtiness traditionally associated with the legal and judicial professions
(Méellinkoff 1963: 25).

Legal texts are formulated in a specia language that is subject to
particular syntactic, semantic and pragmatic constraints. Furthermore, legal
language is system bound, and hence is perceived of as a product of a
specific history and culture. The language of the law mainly involves
"parole" rather than "langue". Recognizing that "parole"’ is inseparable
from "judicia acts', the language of law can be described as a "language of
action". Sarcevic states that "the primary role of language in normative
legal texts is to prescribe legal actions, the performance of which is
intended to achieve a specific goa" (Sarcevic 2000:133). Similarly,
Beaugrande and Dressler also regard a lega text as a "communicative
occurrence”" produced at a given time and place and intended to serve a
specific function. It is the function of legal texts that make them special:
they are instruments of law (1981:3).

The written legal text is, above all, intended to be read, and
understood perhaps only after several rereadings. Crystal and Davy express

thisidea as follows:
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It is essentially visual language, meant to be scrutinized in
silence: it is, in fact, largely unspeakable at first sight, and
anyone who tries to produce a spoken version is likely to have
to go through a process of repeated and careful scanning in
order to sort out the grammatical relationship which give the
necessary clues to adequate phrasing (1969: 194).

Legal language has its fixed conventions. one law is linguistically
very similar to another and variations are minimal. According to Joos
(1962), legidative language clearly fals in the category of formal or even
frozen style. Identifying the linguistic characteristics, or style indicators, of
legal English on the basis of which it is possible to define it as formal or
frozen, and distinguish it from other variants, has been one line of
investigation during the last few years. It often contains a number of
characteristics not commonly found in everyday language. Some of them
may give rise to ambiguity in the meaning of the text, thus causing
problems in the comprehension and the translation of those texts. As one of

the varieties of legal texts, contracts not only share many of these

characteristics, but also contain others that may be unique to their genre.

English legal language, like its Arabic counterpart, is a complex type
of discourse. As discussed later in section 1.4, native speakers of English
have recently reacted against the perceived obscurity of the language of the
law. The "Plain English Campaign” has had some effect on legislature and
judiciary, which have been forced to clarify and simplify legal language.
Such notion has been totally absent in Arabic legal language, which, in
most Arab countries, follows a Western legal system whose conventions of
language and style are considered too sacred to be challenged yet.

However, in the West, many lawyers continue to argue, with some
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justification, that technical accuracy is an essential prerequisite of good
justice, and that if linguistic precision is watered down to suit the demands
of an uncomprehending mgjority, legal uncertainty will disappear (Sarcevic
2000).

The next few pages present overviews of some of the main features
of legal English and Arabic at the level of vocabulary, syntax and
discourse. The main emphasis will be on the lexical and syntactic features,
since this is the base level in legislative writing, consisting of relatively
independent and context-free sentences. Therefore, many of the inter-
sentence dependencies characteristic of more neutral varieties of language
play a less important role in legal discourse. Still such relationships do
occur and will have to be considered. They are also relevant, because they

may throw further light on some peculiarities of the syntax.
2.2 General Features of English Legal Language

It is hard to fully appreciate the nature of legal language without
having some familiarity with its features. The following sections describe

the general characteristic features of English and Arabic legal language.
2.2.1 Lexical Features

English legal terminology is naturally Anglo-Saxon with all the
characteristic features of native vocabulary. "The range of vocabulary...in
legal language is extremely wide, since almost anything...may become the
subject of legidation® (Crystal and Davy 1969:207). According to
Malinkoff and other linguists (Van Dijk: 1981, Crysta and Davy 1969,
Malinkoff 1963), legal language has the following lexical features:
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1. Frequent use of Old and Middle English words:

Archaic expressions borrowed from old English, and are not
normally used in modern Standard English, except for legal documents and
perhaps poetry, are one of the distinctive features of legal language. Words
such as, hereof, thereof, and whereof (and further derivatives, including -at,
-in, -after, -before, -with, -by, -above, -on, -upon etc) are not often used in
ordinary English. They are used in legal English primarily as a way of
avoiding the repetition of names of things in the document, very often, the
document itself, for example, "the parties hereto" instead of "the parties to
this contract". Moreover, -er, -or, and -ee name endings in names and titles,
such as employer and employee, or lessor and lessee, in which the
reciprocal and opposite nature of the relationship is indicated by the use of
aternative endings. This practice is derived from Latin (Van Dijk,
1981:279).

2. Use of argot:

Malinkoff (1963:11-23) argues that the context plays an important
role in determining the language of the law. For instance, he came to a
conclusion that the language used in contracts, notices, and jury
instructions, which is addressed to both lawyers and laymen is not the same
language used among lawyers or in speciaized legal documents, books or
articles, because in this case, the use of argot or specialized language was

needed. Amongst these are alleged, due care, purported...etc
3. Frequent use of formal words and phrases:

Malinkoff (1963) believes that the use of "formal words' is a
distinctive feature of the language of the law. They are characterized by
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being dignified, ceremonial, and polite expressions. The preference of
"shall" over "will" is seen as a formal feature in "Law shall prevail”. In
legal drafting, non-standard terms are never used. Instead, highly formal
words are usually employed. For instance, the word deem instead of
consider, the word liable instead of responsible (Sgires & Rombaur
1982:103).

4. Deliber ate use of words and expressions with flexible meanings:

Malinkoff (1963) refers to a distinguishing feature in the language of
the law, which is the choice of terminology; lawyers make use of a good
number of flexible words and phrases in their legal writings. Amongst
these are the following: adequate, approximately, clean and neat condition,

promptly...€tc.
5. Termsof art

Legal English employs a great dea of terminology that has a
technical meaning and is not generaly familiar to the layman e.g. waiver,
restraint of trade, restrictive covenant, promissory estoppel, contributory

negligence, judicial notice, injunction, prayer ... etc (Van Dijk, 1981:279).
6. Phrases expressing extreme precision:
These can be categorized as follows:
(i) absolute, such as: al, none, never;
(ii) restrictions, such as: and, no more and no other purpose;

(iii) unlimiting phrases, such as. including but limited to, shall not be
deemed to limit...etc (Malinkoff 1963:11-23).
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7. Everyday English words that when used in law have different
meanings from the everyday usage. For example, the familiar term
consideration refers, in legal English, to contracts, and means, an act,
forbearance or promise by one party to a contract that constitutes the price
for which the promise of the other party is bought (Oxford Dictionary of
Law). Other words often used in peculiar contexts in legal English include
construction, prefer redemption, furnish, hold, and find. (Malinkoff
1963:11-23). An example due to Van Dijk about the use of common terms
with uncommon meaning is the term Assignment which is used in legal
contexts to refer to the transference of right not to its more familiar sense
"task”.

8. Use of doublets and triplets. There is a curious historical tendency in
legal English to string together two or three words to convey what is
usualy a single legal concept. Examples of this include "will and
bequeath”, "cease and detest”, "null and void", "fit and proper", "perform
and discharge". Such constructions must be treated with caution, since
sometimes the words used mean, for practical purposes, exactly the same

thing, and sometimes they do not quite do so (Van Dijk 1981:285).

9. Unusual prepositional phrases: Van Dijk (1981:285) reports a high
frequency of "as to" in American legal English, and finds intensive

occurrence of “in event of" instead of "if" and "any".

10. Lack of punctuation: One of the most unusua aspects of old legal
drafting is the amost complete lack of punctuation. This was due to a
widespread belief among lawyers and judges that punctuation was

unimportant, potentially confusing, and that the meaning of legal
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documents should be gathered solely from the words used and the context
in which they were used (Van Dijk, 1981:279).

11. Use of unfamiliar pronouns. For example, the same, the said, the
aforementioned etc. The use of such pronouns in legal texts is interesting
since very frequently they do not replace the noun, which is the whole
purpose of pronouns, but are used to supplement them. Legal drafter would
rather repeat the same noun over and over again instead of using a pronoun.
Such tendency is alleged to help with accuracy and precise reference

(Haigh 2004:5).
2.2.2 Syntactic Features of English Legal Texts

At the sentence level, legal English sentences "are, almost without

exception, complex" (Crystal and Davy 1969:203).

Legislative texts are known for [...] long and complex sentences,
typical use of qualifications to express complex contingencies. In
order to make legidative statements not only simple, clear and
unambiguous, but al-inclusive also, these qualifications are inserted at
various points in the syntax of legidative statements. They also tend to
introduce excessive information load at various points in the syntax of
such statements, thereby creating barriers to effective understanding of
such statements. In order to be able to understand and, to some extent,
trandlate legislative provisions, whether from one language to another
or from one audience to another, one is inevitably required to take into
account these difficulties (Bahtia 1997:208).

Syntactically, English legal language, according to Van Dijk (1981
279-288) and other linguists such as Bahtia (1997), Crystal and Davy
(1969) and Maley (1994) is characterized by the following features:
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1. Nominalization:

It is commonly accepted that the extensive use of nominalization is a
marked characteristic of legal English (Bhatia 1997; Crysta and Davy

1969). Nominalization is the use of nounsin preference to verbsasin

Maley (1994) states that nominalization is most likely to be used in

procedural sectionsin passive clauses with agent deleted.

Crystal and Davy (1969: 205) identify the following distinctive
features regarding the use of nominalsin legal English:

a. There is a marked preference for postmodification in the nominal
groups, as in "any installment then remaining unpaid of the rent"

(postmodifiers are shown in italics).

b. By contrast, the use of premodification other than determiners is
refrained.

c. Many of the nominals (for example, proposal, declaration, and
termination) are themselves either abstract or not referring to some

physical object.

2. Passives: Legal drafters have atendency to use passive forms rather than
active forms because "passive permits an indirect and forma tone with
which lawyers instinctively feel comfortable" (Haigh 2004: 37). However,
this can lead to lack of clarity.

3. Wh- deletion: the deletion of wh-form iscommon in legal English

e.g.: herein (whichis).
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4. Conditionals: Crystal and Davy (1969) point out that complex

conditionals are very common in legal English.

5. Prepositional phrases: heavy occurrence of prepositional phrases in
legal English as in “to give time for the payment of any purchase” (Van
Dijk 1981: 282).

6. Sentence length and complexity: the length and complexity of
sentences in legal register in English is seldom found in other registers. For

example:

To sign agreements, conveyances, transfer, declarations, affidavits,
petitions, statements and another other documents in my name and on my

behalf that are necessary to affect a sale of the property. (Haigh 2004: 39)

7. Unique determiners. Crystal and Davy (1969) and Van Dijk (1981)

report the use of unfamiliar determinerslike “such” and “said”.

8. Impersonality: Texts are typically cast in the third person. According to
(Haigh 2004: 37) it isinappropriate to use he/she in a document to refer to a
person whose sex is unknown. In such cases, a number of gender-neutral
pronouns such as anyone, everyone and no one and a number of other

workarounds can be used.

9. Negatives: multiple negatives are common in lega English register.
They are expressed in “unless’, "except”...etc (Haigh 2004: 39)

10. Binominal and multinominal expressions. These are paradlel
structures, i.e. two words belonging to the same form or class. According to

Mellinkoff (1963), legal draftsmen attempt at precision both "by choice of
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particular words and phrases, and by devices of composition such as
numbering, lettering, indexing..." (1963. 22). For the first option, he
outlines a number of ways by which choice of words and phrases is usually
affected in legal drafting. One of such ways is "the use of multiple
specifications of legal devices, factual dituation, qualifications,
applications..."(Méellinkoff 1963: 23). Emery (1989) describes them as
collocations of synonyms or near synonyms, such as “genus’ and

“gpecies”.

11. Unusual word order. At times, the word order used in legal documents
appears distinctly strange. For example, "the provisions for termination
hereinafter appearing or will at the cost of the borrower forthwith comply
with the same" There is no single clear reason explaining this
phenomenon, although the influence of French grammatical structures is

certainly a contributing factor.

12. Use of phrasal verbs. Phrasal verbs play alarge role in legal English,
and are often used in a quasi-technical sense. For example, "parties enter
into contracts, put down deposits, serve upon other parties, and write off

debts", and so on.

13. The Usage of “shall” “may” and “may not”. “Shall” is used in
official documents to show a law, command, promise, etc. For example,
"All payments shall be made by the end of the month", “shall” here is
different from the auxiliary verb which indicates the future tense." May” is
used to refer to the possibility that someone may do something in a certain
way, or that something may be done in a certain manner. For instance, "The

Second Party may assign this Agreement to the third party without a prior
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written consent of the First Party”. “May not” is used to indicate the
opposite as in "The Second Party may not assign this Agreement to the
third party without a prior written consent of the First Party." (Sabrah
2003:49-50)

2.2.3 Discour se-level Features

In English legal discourse, the discourse level features substantially
differ from those of other forms of discourse in English. The formality of
the style and its strict wording design, long sentences, and intention of
avoiding ambiguity, make the English legal register a structure of its own,
I.e. a unique fusion of scientific and literary style. According to Van Dijk
(1981: 279-288), legal English is characterized by the following features at

discourse level:

1. Anaphora- athough pronouns are avoided in legal registers,

repetition of personal subject nouns are used to avoid ambiguity.

2. Connection; archaic terms referring to specific times, places,
persons or things such as " herein after" and "aforesaid”, work as

cohesive devices.

3. Substitution and ellipsis are very rare in occurrence in legal English
registers, yet there are few examples of both cohesive devices Wh-

deletion is seen as afeature of elipsis.

4. Lexical cohesion- lexical reiteration in English register is
outstanding. Since pronouns are avoided, lexical items are mostly

repeated within the sentences or successive sentences.
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2.3 General Features of Arabic Legal Language

In comparison to English legal discourse discussed above, Arabic
legal discourse has its own idiosyncratic features and distinctive structures.
Legal Arabic texts are similar in many aspects to their English
counterparts. Nonetheless, because of the linguistic differences between the
two languages in form, structure, style, meaning, and organization...etc,
the two registers differ considerably. Emery (1989: 10) states that:

Arabic legal texts exhibit their own features of structure and

style. They make more use of grammatical cohesion (through

reference and conjunction) and of finite structures than their

English counterparts, and less use of passives. In addition, they

are not characterized by the use of archaic vocabulary and

morphology. The two languages differ in their patterns of

nominisation, creation of binominals and in their use of
highlightening and text markers.

A closer look at the legal register of the two languages will
demonstrate that Arabic legal texts make more use of grammatical
cohesion through reference and conjunction and of infinite sentences than
their English counterparts do. Arabic legal texts make less use of passive
constructions and archaic expressions. Farghal and Shunnag (1991) report
that the syntactic choice, i.e. none-finite phrases which are found in English
are non-existent in Arabic, for Arabic possesses only clauses, i.e. finite

clauses.

As regards layout i.e. text structure and organization, the legal
register (and of course other registers) in English and Arabic differ from

each other to a large extent. Whereas English relies heavily on
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paragraphing and organization of sentences in terms of punctuation,
capitalization and italicization, Arabic rarely does so. Although Arabic has
many forms. Kufic, Naskh, Diwani, etc., they all tend to follow the same
way of writing structure and paragraphing in different texts. The fact that
nearly all Arabic words are written in cursive and so separate letters are not
used (except in some acronyms and abbreviations), does not allow for

capitalization (Emery 1989).

Arabic legal language is generally characterized by the following
features:

2.3.1 Lexical Features

Arabic legal language, like English legal language, has its own
technical terminology (Emery 1989). The following are most prominent

lexical features of Arabic legal language:

1. Doublets: In Arabic, word pairs used as redundancies to serve emphasis

arecommon asin;

This establishment announces and declares

2. Binominals:. Emery defines them as collocations of antonyms,
synonyms or near-synonyms (Emery, 1989: 9). In Arabic lega texts,
binomials are not necessarily more common than other Arabic registers.
The motivation for using binominalsin Modern Written Arabic is primarily
stylistic. Emery's examples are Sal ol Sale "sooner or later", sl s oY)

"peace and security", Ll s La "round trip".
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3. Descriptive epithets. such epithets are intended to lay emphasis on and
further modify the noun. This example is due to Emery (1989: 10)

The two high contracting parities confirm ¢ jadlaiall cluelall olé ylall oS5,

2.3.2 Syntactic Features
Syntactic features of Arabic legal language are the following:

1. Nominalization: Arabic sentences can be classified into nominal
sentences (verbless sentences) and verba sentences (having verbs). Like
written legal English, intensive use of long complicated nominals is a
feature of legal Arabic. This example is due to (Emery, 1989: 8) -, &
J sl aseal La il (5% glaayls uladll, I this example, the nominal group is
introduced by the relative "W".

2. Verbal group: Emery (1989:6) argues that the imperfect past verb (S is
equivalent to "shal" in legal English and it may express condition or

stipulation asin
Ao )Y dalid) o @l
Those to be recruited in the Jordanian armed forces
5V 5l Lia ) oS (e
should be Jordanian by birth

3.Conditionals. Arabic legal texts are usually crammed with conditionals,
stipulative terms, obligations or rights. The most common conditional

particleis ' i.e. "if" e.g.
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(should) if any of the two parties terminated the contract:
sia oLl i yhall e gl 6 1Y

4. Passives. Although there is a genera tendency to minimize passive
constructions in legal Arabic language, passives in Arabic legal register
have a specia form, where auxiliaries are not used. One of Emery's

(1989:7) examplesis the following:
el Annd HLaaY) caan Calh sall et G 5S

The employee shall be appointed on a probationary basis for a period

of six months.

5. Modality. Modality in Arabic lega register is usually expressed by
sentence initial lexical verbs asin Js~, Js ¥ < by and the preposition J

and = for rights and obligations respectively. For example:
A s akal) 13 elgd) da Sall -
(Emery 1989: 10) saga s i Jau o 43k g alga (o ¢ jaS Calasall e -
2.3.3 Discourse-L evel Features

1. Cohesion- Arabic legal language displays a larger tendency to serve
lexical cohesion in the form of repetition of the same lexical item, much
more than English legal language. The following examples are due to

Emery (1989: 4-5):

Lal Dl 2 i s a e g diagealy Gl o il aial) e e il o g
afaill dial Y old
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The (two) parties sign this contract and the (two) parties
abide by itswordings and in case of differences the (two)
parties should consult an arbitration committee.

2. Coherence. Emery (1989: 5-6) defines coherence as "the connectivity of
the underlying content of the text" that helps in making the whole text hang
together. Legal Arabic is often overtly cohesive through prominal
reference. Further, since written Arabic is generally more explicit than
English (Emery 1987), less information has to be recovered from the

context, and more detail is specified through prominal references:
Al st (M e dems 58 Y Ol g

(Place specified)

Aimed at changing it (that system)

Cohesion is also achieved through reference within the nominal group or

verbal group.

This thorough review of the characteristic features of legal language
serves to introduce the peculiarities of the legal discourse emphasizing its
intricate nature, so that new lega drafting styles and more liberated
trandation strategies, introduced later on, are appreciated and justified.
Some of the features described above would be discussed as problematic
areas of lega translation addressed diversely by different translators. Such
areas have often been cautiously approached by legal trandators who have

always strived to emulate the ST by observing a high degree of literariness.
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Though most of these features are still present in modern legal texts, the
way they are dealt with in trandation is gradually changing to suit the
demands of clients and text receivers who may ask the trandators to do
away with the binding force of the legal text atogether. In today's world,
the modern legal trandlator is exposed to new demands such as, new
functions and new communication goals that he/she should strive to cater to

(Sarcevic 2000).
2.4 The Plain English M ovement
2.4.1 History and Origins

The Plain Language Movement usualy traces its origins to Sir
Ernest Gowers (1948) Plain Words, and his later influential Complete Plain
Words, published originally in 1954, and in many revisions and editions
since. There has been a continuing movement for plain language in Britain,
spearheaded since 1979 by the Plain English Campaign, which since 1984
has been working with the National Consumer Council to advocate plain
English law. The movement also became influential in the USA, reaching
its height with the personal endorsement of President Jimmy Carter. The
influential Document Design Center in Washington DC has produced
through surveys of the evidence concerning the difficulty of individual
linguistic features of legal English, as well as detailed guidelines on how to
reduce its complexity (Felker et al, 1981).

More recently in Britain, the plain language movement has had a
major success in persuading the government and mainstream English law

authorities to implement change towards plain language. A number of
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arcane legal terms have been replaced: for instance, a plaintiff is now a
claimant, a pleading is now a statement of case. Law Latin has been
replaced with English — e.g. parte, inter partes, in camera and supoena
have become with notice, without notice, in private and a summons. Proper
names such as an Anton Piller order have been replaced with more

transparent titles such as a search order (Gibbons 2003: 123).

Since " language is a vehicle by means of which law is transmitted,
interpreted and executed in al cultures' (Levi 1990: 4), the plain language
Is sad to have developed in response to the needs of consumers for
documents they could understand and the recognition by government and
business that plain language brings efficiency and economic benefits.
During the past two decades, research has uncovered obstacles to
understanding the written word. That research has contributed to a multi-
disciplinary interest in the way in which texts can best be written and
designed to make them easier to understand. The Campaign organizers goal
was not merely to replace legal jargon with everyday words, but to reform
content and layout of legal texts (Levi 1990). In their book, Butt and Castle
(2006) explain how and why traditional legal language has developed the
peculiar characteristics that make legal documents inaccessible to the end
users. Incorporating recent research and case law, the book provides a

critical examination of case law and the rules of interpretation.
2.4.2 Plain English M ovement Proponents

Detailed case studies illustrate how obtuse or outdated words,
phrases and concepts can be rewritten, reworked or removed atogether.

Particularly useful is the systematic guide to drafting in the modern style,
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using examples from four types of common legal documents. leases,
company constitutions, wills and conveyances. Readers gan an
appreciation of the historical influences on drafting practice and the use of
legal terminology. They learn about the current moves to reform legal
language, and receive clear instruction on how to make their writing clearer
and their legal documents more useful (Butt and Castle 2006). As part of

their mission, they compel legal drafters and writers of official proseto
e decide what the essential information is, and stick to it,
e choose aword learnt early in life,
e select aclear, legible typeface,

e construct sentences simply, with one or two clauses in a sentence,

and
e create atotal effect which is pleasing (Butt and Castle 2006 :61)

Butt and Castle delineate some of the main reasons that influence

traditional legal drafting. For example:

« Familiarity and habit - the security that comes from adopting forms

and words that have been used before and seen to be effective,

« Conservatism in the legal profession, allied to the common law

tradition of precedent,
. Thelitigious environment of legal practice,

« Thedesireto avoid ambiguity (Butt and Castle 2006 :5).
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They believe that these factors act as impediments to creative lega
drafting.

David Médlinkoff wrote the seminal work on the English legal
register, The Language of the Law (Méellinkoff, 1963). In this book, he
traces the history of English legal usage from the earliest days of Celtic
England through successive invasions by the Anglo-Saxons, the Romans,
and the French, with the resultant borrowings, impositions, and
amalgamations. He identifies a number of patterns that characterize the
style of legal texts: foreign phrases left intact (mainly Latin and French: ex
post facto, voir dire, etc.), doublets and triplets (cease and desist; in my
name, place, and stead), alliteration (lewd and lascivious; rest, residue, and
remainder), archaic usage such as the compound words of Old English
(hereinbefore, whomsoever) and words that are no longer in current use
(day), as well as vague, pompous, and inflated verbiage. Mellinkoff does

not mince words when he takes lawyers to task for their bad writing:

The language of the law is often unclear — plain "muddy." This is
not to say that the language is devoid of meaning. Simply that if there is
any meaning, it is hard to find. It is puzzling not merely to the untutored

non-lawyer. Puzzlement extends to bar and bench (Mellinkoff, 1963: 25).

The following are some of Méllinkoff's sarcastic critiques of lawyers

excessiveness:

In or out of the law, pompous language gives an air of importance
out of proportion to the substance of what is said. [...] a sampling of some

law words which have been used long and often, with never a healthy smell
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of precision about them. They are flabby words; and in addition, many of
them are treacherous, for unlike such as reasonable[...] and substantial [...]
they are not obviously vague. [...] As akind of fetish supposed to endow
with precision whatever it stuck to, aforesaid has been glued to everything

[...] (Mellinkoff, 1963: 304-05; italicsin original)

Mellinkoff (1982) argues legal writing is inherently "wordy, unclear,
pompous, and dull." He thinks that lawyers have earned a reputation of
obfuscation, for using "dead and deadly words' and "swarming

imprecision” (Mellinkoff, 1992: vii, viii).

As a cure, he offers the following seven rules to make legal

documents more precise and readable (Mellinkoff, 1982: 55-57).

Rule 1: The language of the Law is more peculiar than precise. Do not

confuse peculiarity with precision.

Precision is sometimes peculiarly expressed, but try not to be taken

in by the peculiar expression of nonsense.

Rule 2: Do not ignore even the limited possibilities of precision. The
price of doppy writing is misunderstanding and creative

misinter pretation.

Some day someone will read what you have written, trying to find
something wrong with it. Thisisthe specia burden of legal writing, and the

special incentive to be as precise as you can.
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Rule 3: Follow therules of English composition.

If it is bad writing by the standards of ordinary English, it is bad
legal writing. If it is good writing by the standards of ordinary English, itis
more likely to be good legal writing.

Rule 4: Usually you have choice of how to say it. Choose clarity.

Lack of clarity is a common but not necessary feature of legal
writing. It is not an inevitable by-product of precision. Clarity depends
more on how you say it than on what you have to say. As you write, keep

asking who your audienceis.
Rule5: Writelaw simply. Do not puff, mangle or hide.

The only thing about legal writing that is both unique and necessary
is law. To simplify legal writing, first get the law right. You cannot
simplify by omitting what the law requires or including what the law
forbids. The better you know the law the easier to decide what law ought to

go in, and what is window dressing.
Rule 6: Before you write, plan.

In the quiet time before you become excited with your own words-
on-paper, plan. Talk over goas with those who know more law. Mull, jot,
fret, read, outline. Then write. If you start from a plan, the writing will help
your thinking and writing. Unplanned, the flow of words becomes a

distraction.
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Rule 7: Cut it in half!

Repeat the operation until you run out of time or material. Do not say

the same thing twice inadvertently. Rewrite. Rewrite. Rewrite.

2.4.3 Criticism to Plain English M ovement

A number of studies have questioned approaches of Mellinkoff and
other plain language proponents. Critics to this movement argue that
precision is incompatible with plain or clear language. They pose questions
like, "Should the Main Goal of Statutory Drafting Be Accuracy or Clarity?*
(Stark 1994: 207). Stark downplays intelligibility by arguing that "If
[legidlative drafters] write a statute that is not rapidly comprehensible but
fulfills the requester's intent, they have done their job, although they will
slow down readers, which is a trivial consideration...legidlative drafters
will get help in advancing their art from advocates of focusing on accuracy,
not from advocates of focusing on clarity... In addition, major help will
come not from academics, who not only are likely to be wedded to the
plain-language school but also have insufficient knowledge of the
exigencies of drafting, but from professional legidative drafters. It is time
for drafters to fill the vacuum into which the academics have rushed, to
take responsibility for developing their own art’ (1994:209). Some believe
that plain English should be mandated. Others urge legal writers to
voluntarily use plain language. They clam lawyers should use plan
language and eradicate legalese ssimply because it makes sense that writing

be readable and understandable, not because of |legidative mandate.

The next chapter investigates approaches to legal translation along
with the general aspects of contract drafting.
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Chapter Three

Legal Trandation

This chapter reviews the theoretica framework underlying the
trandlation of legal texts and the changing role of the legal trandator. It also

introduces the structure of contractsin general.
3.1 Approachesto Legal Trandation

Although the trandation of legal texts is among the oldest and most
significant and the most immensely produced all over the world, legal
translation has long been neglected in both legal and translation studies
(Sarcevic 2000). Being considered one of the many branches of special-
purpose trandlation, legal trandation was often overlooked due to its
dleged state of subordination. In this age of multilingualism and
communication revolution, the legal translator plays a maor role in the
process of communication within diverse legal systems. "Trandation of
legal texts leads to legal effects and may even induce peace or prompt a
war" (Sarcevic 2000: 1). Due to the current freedom of social, political and
economic interaction between people from al over this global village, the
demand for legal trandation is more pressing than ever. As an answer to
the increased emphasis on equal language rights, many internationa
judicial bodies have recognized everybody's right to use their own language

legal issues.

Traditionally, trandation has been considered as an interlingual
transfer process. As defined by Catford (1965: 1), trandation is "an
operation performed on languages. a process of substituting a text in one

language for atext in another." Liberated from the constraints of traditional
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trandation straightjacket, the trandator is "no longer a passive mediator
whose main task is to reproduce the source text (Wilss 1988a:3; Honing
and Kussmaul 1982: 14 cited in Sarcevic 2000: 3). Trandation is now
regarded as a "cross-cultural event" (Snell-Hornby 1988:46) and the
translator as an active participant in the communication process." The
trandator is a text producer who creates a new text on the basis of the

communicative factors of reception in each situation” (Sarcevic 2000: 3).

The translation procedures adopted for legal texts are subordinate to
the pragmatic conditions they have to meet. However, strict litera
trandation is not necessarily the only rule for this category of texts. In a
context that is characterized by the absence of legal force of the translated
version, there may be situations where a free approach can be taken, if the
am is only that of making the addressee of the target text aware of the
function of the origina in the source-language culture. In this case, the

function of TT iscompletely different from that of the ST.

Sarcevic (2003) attempts to provide a theoretical basis for legal
translation within the framework of modern translation theory. She argues

that:

Like other areas of trandation, the trandation of legal texts is (or
ought to be) receiver-oriented...legal texts authenticated in two or
more languages are interpreted and applied by courts in various
plurilingual jurisdictions. It is not concerned so much with
methods of interpretation but rather with the implications of
decision-making process of translators. Above all, it attempts to
show how trandation strategy is affected by the communicative
factors of reception in bilingual and multilingual jurisdictions.
Since the success of an authentic trandation depends on its
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interpretation application in practice, the ultimate am is to

encourage interaction between trandlators and the judiciary (p. 1).

Sarcevic (2003) regards translation as an act of communication
between text producer and receiver. She makes a distinction between direct
receivers of legiglation, which include all persons affected by the particular
instrument, and indirect receivers who are the speciaists who have the
authority to interpret and apply such instrument. Thus, in a plurilingual
setting, the trandator is the third participant in this process of
communication. Trandlation of legal documents including contracts is
authoritative only if they have been approved by the law. All authenticated
translations are just as binding as the original text. Hence, they are not
regarded as trandations (Sarcevic 2000:20). In order for that to happen,

they should be equal in meaning, function and intent.
3.1.1 Legal Trandation and Text Typology

A number of theorists have proposed various text typologies as a
way of determining the right translation strategy. The first text typologies
were based on subject matter. In the narrow scope of such typologies, legal
texts were utterly ignored. After that, a distinction was made between
literary versus non-literary texts. Thus, a difference was detected between
the tranglation of works of art and the translation of worldly texts. Lega
texts belonged to the second type and so were thought to need neither
creativity nor hermeneutics in trandlation. Later, this text typology
developed into what is currently known as special-purpose texts (Sarcevic
2000: 5-6). In 1971, Katharina Reif3 was the first to suggest a translation-
oriented text typology based not on subject matter, but on function. She
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classified texts into expressive, conative or informative. Hence, alegal text
would fall under informative texts category. As aresult of this newly found
focus on function, trandation theorists started to pay heed to pragmatic
aspects of texts by being more aware of the function of texts and the role of

that in the process of communication (Neubert 1985).

The peculiarity of a legal text stems essentialy from its function.
Hence, putting it on equal footing with other specia-purpose texts will
impede the process of recognizing its primary function. Peter Newmark
(1982), like Reif, proposed a text typology based on Buhler's model of
language functions which is based on a divison of basic verbal
communicative situations with three corresponding text types, informative,
expressive and evocative or operative. However, he classified legal
documents as expressive texts, therefore putting them side by side with
imaginative literary texts for which he received a lot of criticism, which
was only reasonable (Newmark 1988). Sarcevic (2000) argues that legal
instruments such as contracts are regulatory in nature. She also adds that
these are now considered as normative texts which "prescribe how the
members of a given society shall act (command), refrain from acting
(prohibition), may act (permission) or are explicitly authorized to act

(authorization)" (Sarcevic 2000: 11).
3.1.2 Legal Trandation and the Concept of L egal Equivalence

The intricacy of legal discourse and its pragmatic status may explain
the reason why the traditionally adopted approaches to lega translation
need to be reconsidered. Thus, a change in perspective occurred with a

gradual shift towards a more flexible approach. Such an approach is
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characterized more and more by recipient-orientedness, with new criteria of
equivalence, specific for legal trandlation (Sarcevic 2000: 23). Therefore,
the principle of legal equivalence emerged, which brought into play the
legal function that a translated text would have to perform in the target
culture (Beaupre 986: 179; Herbots 1987 cited in Garzone 2003:5). In
literature on trandlation, the concept of equivalence has grown to be
redundant, vague and controversial. Guidelines to achieving it in actual
practice have been one of the longest debated issues, especiadly in the
1970s and early 1980s.

Basicaly, the criterion of legal equivalence is analogous to the
notion of functional equivalence, and, in terms of general trandation
theory, both principles have their counterparts in other general principles
proposed by renowned theorists such as Nida and Taber’s dynamic
equivalence (Nida and Taber 1969: 22-24), Koller’s pragmatic equivalence
(Koller 1992: 187) and Newark's communicative trandation (Newmark
1982: 38-56).Within this framework, the translation of a legal text will
strive to redlize identity of meaning between origina and trandation, i.e.
identity of propositional content as well as identity of legal effects (Sager
1993: 180). The introduction of the concept of legal equivalence marked a
turning point in the history of legal translation. However, it still considered
the source text as the yardstick against which the quality of atrandation is
assessed (Sarcevic 2000: 202). Its emergence has allowed for the end of the
traditional inclination for preserving the letter of the origina and the shift

to a more dynamic approach.

Though the concept of legal equivalence might seem to be applicable

to virtually all types of legal texts, nevertheless, a succinct investigation of
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a practically diverse sample of translated legal documents will show that
this is not the case. For some text types and contexts, the principle of legal
eguivalence is inapplicable. A noteworthy example is the case of sworn
translations which cannot be other than strict literal, being subject in some
countries to further constraints in terms of graphic organization such as
suppression of blanks and new paragraphs to prevent any addition of forged
material after the certification has taken place. It is indisputable that this
kind of situation does not fall within the scope of legal equivalence
(Garzone 2003:5). The principle of legal equivalence was originaly
formulated in a bilingual (and bi-juridical) context. Hence, it chiefly
stresses that translated text has its own autonomous force, i.e. independent
legal validity, which is essentially pragmatic in nature. The translation
strategies adopted for a certain text are subsidiary to the pragmatic
conditionsit has to meet (Garzone 2003).

3.1.3 Pragmatics and Legal Trandlation

Pragmatics studies how people comprehend and produce a
communicative act or speech act in a concrete speech situation which is
usualy a conversation. It distinguishes two intents or meanings in each
utterance or communicative act of verbal communication. One is the
informative intent or the sentence meaning, and the other the

communicative intent or speaker meaning (Leech, 1983).

Pragmaticsis the study of the relationship between the linguistic sign
and its user, that is to say, the study of how people use language to
communicate. Pragmatics deals with meaning in context and maybe the

study of aspects of meaning not covered in semantics.
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If we take legal language to be the sign and the society as the user of
that sign, we will be looking at elements like function, context and
comprehension. Legal texts do not only describe, report and narrate facts,
information and arguments, but also they can be used to impose
obligations, regulate relationships and perform legal actions (Austin 1962).
After the introduction of the speech act theory by John Austin in 1962 and
the latter elaboration on the theory by John Searle, many theorists have
explored the applicability of this theory to legal language. Legal language
was found to display two main speech act types descriptive (informative)
and prescriptive (vocative) discourse. In dealing with contracts, Trosborg
(1994: 312 ff.), while acceptably emphasizing that legal speech acts cannot
be trandated literaly, classifies them as directive, commissive and
constitutive. She uses the word constitutive to denote “sentences used to
explain or define expressions and terms in the contract or to supply
information concerning the application of the statute." She discusses the
meaning of verb forms in legal speech acts in a translation perspective.
Moreover, she argues that the modal verb shall, while in legal texts this
modal may alternatively also have a performative meaning depending on
the context (Garzone 1996a:68 ff.; 1999), with evident implications for
translation decisions. These observations on the one hand shed light on the
markedly sensitive nature of legal texts, which contributes to making their
trandation particularly critica and chalenging, and on the other
emphasizes the significance of pragmatic considerations in settling on the

right trandlation strategy to adopt.

Austin (1962) proposed a series of success conditions for a

performative utterance to meet or else the speech act will fail.
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Correspondingly, Nord (1997: 35) describes the adequacy of a translation
in the following terms:
This means the tranglator cannot offer the same amount and kind
of information as Source-text producer. What the translator does is
offer another kind of information in another form [...]. Within the
framework of Skopostheorie, "adequacy" refers to the qualities of
the Target text with regard to the trandation brief: the translation
should be "adequate" to the requirements of the brief.

When deciding on the most efficient transation strategy to be used,
the context of the tranglation, its purpose (skopos) and the nature of the text
and the text receivers can be quite decisive. However, the translation
commission can contribute significantly to the quality and functionality of
the trandation by providing the translator with information about the
intended target-text functions, addressees, the prospective time, place and

motive of production and reception of the text (Nord 1997, 137).

In trandating legal texts, equal intent has priority over equal
meaning. There are two forms of intent: macro and micro. While the macro
intent of atext is often identified as its general communicative function, the
micro intent is the specific purpose of a particular text, i.e., what it is
attempting to achieve or author intent. Hence, legal translators must strive
to produce a text that expresses the intended meaning and achieves the
legal effects intended by the author. In legal domain, this is known as
legidlative intent. In contracts, this is known as the intent or will of the
contracting parties. In general, author intent in legal texts is often referred

to as the true or the original intent.
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Accordingly, the trandator's primary task is to produce a text that
can be interpreted and applied as intended by the legislator. Based on that,
a sufficient communication process within the mechanisms of the law can
be said to have taken place when the translated versions of a single text are
interpreted and applied uniformly as intended by the contracting parties
(Sarcevic 2000: 73).

Speech Act Theory

A speech act is the proposal that people use utterances to perform
acts. Following the usage of John R. Searle, it is often meant to refer just to
the same thing as the term illocutionary act, which John L. Austin had

originally introduced in How to Do Things with Words.

The basic unit of language, according to Austin, is not the word or
sentence but the act which a person performs by using words and
sentences. Austin sets out to identify the variety of acts which can be
performed by means of language. He started by pointing out that there are
many utterances that cannot be discussed in terms of truth or falsehood. A
congstative utterance states a fact or reports that something is the case or
describes what something is. A performative utterance does not describe or
report or constate and therefore cannot be assessed as true or false
Moreover, the very fact of uttering it is part of performing an action
(Austin 1962).

According to Austin (1962), utterances have three aspects:

locutionary, illocutionary and perlocutionary acts.
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() locutionary act: the utterance of a sentence with determinate sense and

reference.

(i) illocutionary act: the making of a statement, offer, promise, €etc. in
uttering a sentence, by virtue of the conventional force associated with it

(or with its explicit performative paraphrase).

(i) perlocutionary act: the bringing about of effects on the audience by
means of uttering the sentence, such effects being special to the

circumstances of the utterance (Levinson 1983:236).
Direct and Indirect Speech Acts

Searle later introduced a distinction between direct and indirect
speech acts. This distinction relies on the speaker recognizing the intended
perlocutionary effect of a particular utterance on a particular occasion.
Indirect speech acts occur when an illocutionary act is performed
indirectly, by way of performing another. Searle also tried to specify
conditions of felicity in relation to speech acts. He distinguishes between
regulative and constitutive rules. Regulative rules regulate a pre-existing
activity, an activity whose existence is logically independent of the
existence of the rules. Constitutive rules constitute and also regulate an

activity, the existence of which islogically dependent on the rules.

Searle makes a distinction between primary and secondary
illocutionary acts. A primary illocutionary act is not literal rather it is what
the speaker means to communicate. The secondary illocutionary act is the
literal meaning of the utterance. By dividing the illocutionary act into two

sub-parts, Searle is able to explain how we can understand two meanings
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from the same utterance while at the same time knowing which is the
correct meaning to respond to. Searle attempts to explain how we are to
separate the primary illocution from the secondary illocution by means of a
set of steps that the speaker and hearer must subconsciously complete
(Searle 1969).

3.2 Trandation Procedures

For centuries, legal trandators have devotedly followed the syntax of
the source text as closely as possible, mainly out of fear that any changes
might disturb the thought process. This fear disappears when translators
understand how they can express the intended underlying relations in a
legal text. In navigating between the source text and the target text, several
translation procedures can be used to achieve this goal. Such procedures
can be seen as problem-solving techniques that help devise and reproduce

the intended meaning (Asensio 2003).
e Cognates

Cognates strongly facilitate identification, so they are often used for
the names of laws, courts, institutions or legal concepts that do not exist in

the target culture (Asensio 2003: 56).
e Borrowing

Borrowings or loan words are necessary when identification is the
main concern, as in the case of proper nouns, degrees, grades...etc. These
are also necessary when there is no equivalence between concepts in two

cultures (Hervey and Higgins 1992: 31).
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e Calques

Caques are useful when we lack adequate terms in the target
language. However, they quite often interfere with understanding when the
concepts are not equivalent and convenience of further procedures should
be considered (Asensio 2003: 57).

e Simplification

Simplification of the origina can be seen as a specia case of
omission, and may turn out to be quite recommendable. The abuse of
doublets, triplets, reiteration, multi-particle references, etc. makes
trandation often unpalatable and unreadable, and meaning is already
present, implicitly or expressly, in the texts (Asensio 2003: 58).

e Aggregation of several meaningsinto one

Aggregate trandlation is the use of a ssimple solution for a complex
meaning, using as few words as possible in a way that integrates all
different meanings of the original. It makes understanding of the translation
much easier. On the other hand, it can suppress the explicitness in the
original, when the author expressly wishes to state some individual case.
The resulting contraction of text might also seem suspicious to many
recipients. It should therefore be used with the utmost discretion. It can be
used due to lack of equivalence or considerations of style (Asensio
2003: 57).

e Multiplication

Despite the multiplicity of simplification strategies, the nature of the
target language may make multiplication very useful (Asensio 2003: 58).
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e Functional adaptation

In the absence of direct equivalence, the translator may use the
concept that performs approximately the same function in the target
language. However, this strategy is not always advisable for binding legal

documents (Downing and Laurence 2002).
e Linguistic adaptation

Sometimes the translator adapts the expression to terms and phrases

that are natural in the target language. This can be done by the following
1. Changing grammatical person
2. Exchanging formulaic elements
3. Omitting upper-case letters (Downing and Laurence 2002).
e Approximate solutions

When no equivaence exists between languages and systems,
solutions approaching the meanings of the origina may be enough, even

when thisis not the optimal solution (Asensio 2003: 59).
e Personification

This is a solution in cases where the target language does not allow
legal acts to be personalized as the source language does (Asensio 2003:

59).
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e EX novo creations

"Ex novo" neologisms are purely invented words. They are not
advisable in official trandation since they facilitate neither identification
nor understanding (Asensio 2003: 60).

e Paraphrasing

This method is explaining the SL concept if it is unfamiliar to the
target reader, when there is no equivalent institution or concept in the target
culture and when a literal trandation will make no sense. Concepts peculiar
to the Western legal and parliamentary systems are generally translated
through paraphrasing (Baker 1992, 37-38, Asensio 2003: 61).

e Omission

Omission is quite dangerous as a solution for legal translation but
might be reasonable in certain cases when the information included in the
origina is no longer relevant. In the case of formulaic expressions, empty
of meaning and which have no literal translation, omission can become an

adequate solution (Toury 1995: 82).

The next section delineates the general provisions of civil contracts,
since the corpus that will be discussed in the following chapter comprise of

four types of civil contracts.
3.3 Contracts

Contracts are agreements between two or more parties to exchange
performances in a given situation for a specific purpose. The legal actions

to be performed or not performed are set forth in the substantive provisions
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in the form of obligations, permissions, authorizations and prohibitions, all
of which are enforceable by law (Sarcevic 2000: 133-134).

In today's world, contracts are the legal documents ordinary people
are likely to be most familiar with. A contract does not have to be formally
written down and signed to be legally binding. Oral contracts are valid in
law though there may be difficulty in proving them if there are no
witnesses. Given this freedom of form, there are some basics that
distinguish contracts from other forms of agreement and which must be
present for a contract to be recognized as such and thus enforceable. In the
first place, there must be an agreement between two parties, who may be
individuals or groups, nonprofessionals or juristic experts. This agreement
Is often described as a "meeting of minds' (Alcaraz and Hughes 2002:
126). Second, there must be valuable consideration given and received by
each party. In other words, each party promises to give something in
exchange for the other party's promise to give something else in return.
Normally, this consideration takes the form of money, goods or services,
but it may be practically anything so long as it has some identifiable worth.
Thus, in this mutual offer and acceptance, each of the two parties may be
viewed as both or "promisor" and "promisee". Third, the parties must
intend their promises to be acted on and to be legally binding. Insignificant
or vague actions are not constructible as contracts, nor are promises to
undertake the impossible. Fourth, the subject matter of the contract must
not be illegal or "tainted with illegality”; so called "contract killings" are
not contracts in law. Fifth, the contract must be freely entered into by both
parties and both should be of equa bargaining power. Any agreement

brought on by fraud, unreasonable influence or oppressive means may be
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set aside, as may an unfair bargain or one-sided agreement bargain

(Alcaraz and Hughes 2002: 126-127).

According to Alcaraz and Hughes (2002: 127-132), athough there
can be immeasurable disparities, contracts generally have the following

textual features:
a) Commencement or premises

In the prefatory section, there is commonly some descriptive phrase
identifying the type of undertaking. Parties of the contract are usually

identified in this section.
b) Recital or preamble

In very formal contracts, parties usually recite the reasons that led
them to construct such contract. Commercia contracts sometimes follow
this tradition by supplying details of parties identities, interests and

relations to one another and the overall purpose of the contract.
c) Theoperative provisions

This section begins with a clause pronouncing the existence of an
agreement between the parties and giving force to it by using a
performative verb such as agree, promise, undertake...etc. The rest of the

section is devoted to detailed specification of overall bargain and parties.
d) Definitions

If the parties believe that definitions are necessary in order to make
their intentions clear, they can be invariably contained in the operative

provisions.
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e) Consideration

This section is dedicated to clarifying the nature of the mutual
exchange of benefits between the two parties. Therefore, it is the legal
sense of the term consideration as in "in consideration of" which means in

exchange that is intended here.
f) Representation and warranties

This clause asserts any matter of fact necessary to guarantee the good
faith of each party, such as assurances as to the quality of the goods sold or
services provided, the right of each party to act in the contract, and the

legal assumptions on which the contract is entered into.
g) Applicable law

It is common, especially in commercia contracts, for the parties to
state which set of laws is to govern the agreement. It also clarifies which

courts are competent in case of dispute.
h) Severability

Thisis an optional section in which parties may agree that if any part
of the contract is deemed inoperative or unlawful, the rest of the agreement

will remain valid and binding.
1) Signature

The signatories names are printed legibly above or below their
signatures, and if any of the parties are juristic persons, his/her professional

capacity is appended.
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]) Schedules

These are known as "exhibits', "appendices’ or "annexes'. They
contain miscellaneous information of interest to the parties (e.g. shipping
documents, technical specifications, power of attorney, or other similar

materials).
3.4 Sender/Receiver Relationsin Contracts

Contractua communication is unique in that the relative intentions
of the parties are expressed onto print through the assistance of someone
who is learned in law. In contracts, the parties are specified in the
introduction and by their signature; as each part accepts the agreement as
enforceable by the court. Basically, the parties to the contract are both
senders and receivers. The parties are senders in that before the contract is
drawn up by a lawyer, they have agreed on the subject matter of the
contract, its content and the particular conditions involved. They are
receivers in that they verify and witness the agreement by their signature,

and thus approve the contents of the contract (Trosborg 1997).

Apart from the parties to the contract themselves, there may even be
another receiver of the contractual message, namely the court. This
potential receiver may be the third party of the communicative process of
the legal discourse as realized in contracts. It forms the basic scope for the
individual contract and its inherent authoritative status imposes restrictions
on the parties, as the contents of the contract have to be in conformity with

the legal framework.
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There seems to be asymmetrical power relations between the
potential receivers and the parties to the contract as their scope and liberty
of action is restricted and limited by the mere institutional authority of
partly the rules of contract law, and partly the courts constructing and

administrating such rules (Trosborg 1997: 56-57).

The next chapter scrutinizes the trandation of contracts from a
pragmatic and functional perspective through an empirical data analysis,
incorporating discussion of the findings simultaneoudly. It investigates the
applicability of pragmatics to the trandlation of contracts through
comparing and criticizing the output of three professional translators. The
assessment is carried out by arbitrating their adeptness to maintain the
intended meaning and the communicative act effectively, guided by the

context and illocutionary force aimed at.

Moreover, the chapter also appraises the bearing of functional
theories on the translation of contracts through the analysis of TT produced
by student translators and comparing them with the ones produced by a
professional translator. The TT is accorded new functions in new
comprehensively different contexts. For this purpose, a lega thriller novel
and a newspaper advertisement are selected as alternative genres harboring

new functions and addressed to new receivers.
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Chapter Four

Discussion of Findings

4.1 The Corpus and M ethodology

The corpus upon which this chapter is based consists of nine
trandated versions of three authentic contracts. The three contacts are a
Real-Estate Contract, a Contract of Lease and an Employment Contract.
These contracts were commissioned to be translated by three professiona
trandators certified by the Palestinian Ministry of Justice asking them to
trandlate these texts the way they would usually deal with texts of the same
type, i.e. legally binding, official documents. These translators were chosen
based on their long experience with legal translation and the fact that they
are certified legal trandlators, which makes them appropriate subjects for
this empirical study. After that, an analysis of each of the three contracts is
carried out in order to compare each version's legal validity based on its

functional and pragmatic efficiency.

The first part of the chapter compares and critiques the trandation
strategies used by the three trandators to deal with problematic areas of
legal trandation. In legal trandation, translators usualy face more
difficulties and are often pressured into observing a higher degree of
precision than when translating other contexts. To understand a legal
culture of a given country, the translator must focus not only on legal rules,
concepts and categories, but also on the context of the legal text concerned.
Lexical items found in any given legal text can be divided into symbolic
items and functional items. The latter type consists of grammatical words

or phrases that have no direct reference in reality, but serve to bind and
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order those that do. The symbolic group, on the other hand, includes all
terms that refer to things or ideas found in the world of reality, physical or
mental. This group maybe further subdivided into three categories. purely
technical terms, semi technical terms and everyday terms (Harris 1997). In
view of that, the first part of this chapter investigates how each translator
handled these three types of legal vocabulary. Other problematic areas such
as synonyms and quasi-synonyms, legal formulas, here- and there-
compounds have been analyzed. Various sections from all nine versions are
selected to be compared and assessed as regards success in reproducing the
intended meaning. The proposition to be examined is that pragmatics has
potential application to all fields with a stake in how utterances are
understood. Hence, pragmatics can play a significant role in legal

tranglation.

This pat of the chapter also probes the alleged inherent
standardization of legal trandlation. That is to say, if lega translation
should be acquiescently compliant to an endless array of restrictions, then
all three versions of each contract should be identical. If this did not turn
out to be the case, and if all three versions turned out to be different in
wording and style yet equally valid, then standardized legal trandlation is
nothing but an artificial assessment procedure. Conversely, this may also
shed light on various instances of erroneous translations done by those
"certified" trandators. Such examination can have serious implication for

reconsidering the certification process of legal translators in Palestine.

The second part of the chapter reviews the viability and the

applicability of Speech Act theory to lega trandlation. The language of
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authentic contracts is analyzed for socio-pragmatic occurrences of
pragmalinguistic realization of regulative speech acts and their implications
for comparing the validity and the adequacy of the translation done by the
three certified trandators. In section 4.4, instances of the regulative
functions, directive, constitutive and commissive, will be discussed and
compared with the aim of gauging each translator's ability to reproduce the

same speech acts in the target language.

The third part of the chapter burrows into Vermeer's functional
theory Skopos and explores its relevance to the trandation of contracts
through a small pilot study that compares the work of trandlation students
with a broad, modern theoretical background and a professional translator
who is less informed about modern theories of translation. A group of
graduate students of translation and applied linguistics and a professional
translator were assigned to translate a "Power of Attorney" legal text from
English into Arabic. They were all asked to tranglate the same text in two
different contexts performing two different functions in the target text. This
sheds the most revealing light on the interplay between modern translation

theories and trandlation practice.
4.2 Certification of Legal trandlatorsin Palestine

Trandators in Palestine are required to obtain certification or a
license from the Ministry of Justice before practicing legal transation. The
eligibility criteria and application procedure for legal trandators in the
Palestinian Basic Law No. (15) issued in 1995 by Palestinian National
Authority reads as follows:
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Chairman of the Executive Committee of the Palestine Liberation
Organization, President of the Palestinian National  Authority
having examined law No. (5) 1995 on the transfer of powers and
authorities, in accordance with the requirements of the public interest, after
approval by the Palestinian Authority on 7/10/1995 we have issued the

following law:
Article (2)
License application

No person may work in professiona foreign language trandlation
into Arabic and vice versa until after obtaining a license from the Minister
of Justice. Provided that he/she presents an application to the Minister of
Justice indicating the following: Name, title, year, residence, language

qualifications, academic transcripts and supporting documents.
Article (2)
Eligibility criteria:

1. Must have a degree from an accredited university or institute in the

language he/she intends to translate from or into.

2. To be of good behaviour and not to have been sentenced to afelony

or misdemeanor against morality or public morals.

3. Not to be under 21 years of age.
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Article (3)
Oath- taking

Before obtaining his/her license, the trandator should take the
following oath in the Palestinian Ministry of Justice: "l swear by Almighty
God to perform the duties of my job with honesty and conscience and to

respect the laws and regulationsin force."

During my meeting with the chief of the Ratification Department at
this ministry, he explained that Palestinian translators could become
certified legal trandators after sSitting for a specia trandation exam
conducted and supervised by a committee of English professors from
different Palestinian universities. Moreover, according to the Palestinian
Ministry of Justice, if the tranglator is already certified from the Palestinian
Ministry of Justice, legal texts translated by this trandator are legally valid,

binding and official aslong asit has the authorized translator stamp on it.
4.3 Discussion and Findings

After examining all the source and target texts of the corpus, it can
be said that contracts are among the most difficult documents to tranglate.
This is mainly because quite often their authors are not professional
writers. Additionally, contracts are known for their traditional style
conventions, such as archaisms, synonyms and quasi-synonyms and
reference repeating (Alcaraz and Hughes 2002). These factors affect the
first part of a trandator's work, comprehension. As for the fina part of
his/her work, production, the temptation to trandlate literally and to follow

the exact style of the original is rather powerful. This may create the risk of
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making the tranglation even more incomprehensible than the original, since
the style conventions of the original rarely coincide with those of the target

language.

An examination of some examples reveals the most common
problems in the tranglation of contracts and how these were dealt with by
the three trandators. The greatest single difficulty encountered initially by
legal trandlators is the unfamiliarity of the vocabulary characteristic of this
type of discourse. Legal vocabulary can be divided into three groups
(Alcaraz and Hughes 2002: 16-18):

4.3.1 Purely Technical Terms

These are terms found exclusively in the legal sphere and have no
application outside it. Lexical units of this type are distinguished from the
others in that they are monosemic and have long remained semantically
stable within their field of application. Hence, they may be said to be the
least troublesome terms for translators. However, they can be crucial in the
context in which they occur, since the rest of the text dealt with will fail to
cohere until such terms have been catered for. These terms are recognized
as legalisms that are usually listed in legal dictionaries. Table 1 shows

some examples on this category.
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Table (1): Purely technical terms

Original Trandator (A) | Trandator (B) | Trandator (C)
s dddais (AS,) | videapower of | according to according to
Jaall S attorney duly power of power of
regulated by the attorney attorney
Notary Public | authenticated by | arranged with
the Notary Bethlehem
Public Notary Public
sle Ul bl e | of thebuilding | of thebuilding | of the building
oY) dald erected onthe | instructed ona | raised onthelot
g5 plot land piece of land
endowment Kind of of type:
endowment "endowment"
alidll a6l | Lesseeshall be | Thelessee must | Discharging the
discharged get adischarge tenant

An example on thisgroup is:
A
which was consistently translated by all three trandators as "power of

attorney". Regardless of the legal context, such term will only be transated

with this functional equivalent.
Another exampleis:

Jaall Csls-

which was transated by all three tranglators as "notary public' which is a

literal yet functional trandation:

Is another example also unanimously translated as "endowment"

a3 el -
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translated as "discharge”.

The term "discharge" can have many other meanings in English such as,
dispatch, pour forth or release, eliminate and many other meanings
according to the context of occurrence. In this particular context, however,
"discharge” is the only English technical equivalent that reproduces the
intended meaning. This is an example of a technical term in the source

language trandated by a semi-technical term in the target language.

In this particular category, pragmatic consideration might not be of
much use since such terms are aready established and agreed upon and
hence are listed in legal dictionaries with one monotonous and context-

independent meaning.
4.3.2 Semi-technical or Mixed Terms

This second group consists of words and phrases from the common
stock that have acquired additional meanings by a process of analogy in the
specialized context of legal activity. These terms are therefore polysemic.
They are much more numerous and are constantly growing in number as
the law changes to meet the continuously changing needs of the society.
Moreover, they are semantically more complex, presenting the trandator
with awider range of choices, since group one words in one language may
be tranglated by group two terms in another. Trans ators dealing with terms
of this kind, face the familiar dilemma raised by connotation, ambiguity,
partial synonyms and the fact that the precise nuance is often context-

dependent. Table 2 lists some examples on this category.
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Table (2): Semi-technical or mixed terms

original Trandator (A) | Trandator (B) | Trandator (C)
O Lo (Balias duly authenticated by | endorsed by the
iadll delaie iy | authenticated by | the PLO Office PLO Office
Apdanldll the PLO Office
dadia Preamble Introduction Introduction
BENPEEN Tenancy term Period of rent Duration of
lease
aibale o and hencethe | thelesseemust | Therefore, the
b Ler alidll |essee shall be committed | tenant complies
abide by the with the with the
following following following
JuS-aals Witness-sponsor | Witness-sponsor Witness-
guarantor
An exampleinthisgroupis
e @obias -

which in text (1) was translated as "authenticated" by two translators while
the third trandlated it as "endorsed" which is a synonym yet a poorer choice
given the context. The verb "endorse" can mean, among many other
things, to sign one's name as payee on the back of a check in order to obtain
the cash or credit represented on the face. In this context, which is the
power of attorney being authorized, translator (C) was not context-sensitive

and hence, failed to convey the intended meaning.

The word

in text (1) was translated as "introduction” by two of the transators and as
the more forma term "preamble’ by the third. Though the second

expression is more commonly used in English contracts, however, the back
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trandation of it in Arabicis" " and not "4xx." (Sabra 2003: 108 and
Al-Farougi 1991). Still, I cannot possibly see why "introduction” will not
be just asvalid and effective. After having surveyed more than five English
contracts ranging from the '80s to very recent ones, | noticed a growing

tendency to use "introduction” rather than "preamble”.

In text (2), the phrase

Sy B -

was trandlated differently by all three trandators. It was trandated as
“tenancy term" by one, "duration of lease" by another and "duration of
rent" by the third. The three translations can be said to be equally effective.
According to Sabra (2003), all three of them can be used interchangeably.

However, the term "lease term™ is the most traditionally used term.
By the same token, the word
Sabi -
was trandlated as "tenant" by one trandator, while the other two translated
it as "lessee". After surveying a number of English contracts cited in Sabra

(2003), | noticed that more recently drafted contracts are using "tenant"

more frequently than "lessee".
was also trandated into three different terms. One as "to render a financid

guaranty”, the other is" sponsor” and the third as "attorney. Considering the
context "a&all lia o ad gl Lo Ju€ andii L jle 55648 | think the best
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translation would have been the term guarantor defined by Merriam
Webster's Dictionary of 1996 as "a person or entity that agrees to be
responsible for another's debt or performance under a contract if the other
faills to pay or perform.” The terms "sponsor" and "attorney", on the other
hand, do not harbor the above intended meaning specific to this particular

context.

Surprisingly the same word a the end of the same texts was
translated as "guarantor” by the same translator who chose to trandate it

before as "attorney" though the two refer to the same person.

As revealed from above examples, in this category of legal
vocabulary, pragmatic and contextual considerations have a more

substantial role than in the first category.
4.3.3 Everyday Vocabulary in Legal Texts

This third group consists of terms in general use regularly found in
legal texts. Such terms are more commonly found in one area of the law or
one lega genre than others are. These terms, which are most frequently
used in contracts, are usually easier to understand than to translate because
they tend to be contextually bound. In tranglating such terms, the translator
has to observe the potential intended meaning of the origina as well as
stylistic and contextual constraints. It may occasionally happen that a
group-three word is best translated by a group-one or a group-three
equivalent. There are many examples in this category, virtualy, from all
parts of the three contracts. Such terms were more freely translated by the

three trandators. Table 3 lists examples on this category.
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Table (3): Everyday vocabulary in legal texts

Original Trandator (A) | Trandator (B) | Trandator (C)
Al of Cus s | Whereas the Andsincethe | And sincethe
ey ey AN | Second Party is | second party second party is
535Sl 48l | desirous of wants to buy the | willing to
L= 58 | purchasing the | above purchase the
said flat and all | mentioned aforementioned
Its appurtenants | apartment with its
complements
And asthe And since the And the second
s o Cus 5| second party is | second party is | party iswilling
de I SEN G | interested in this | completely to practice this
gl o 8| job ready to fill this | post
position
¥ Gl il s | Thefirst party | Thefirst party | Thefirst party
Sl Gas e | has agreed to has agreed to has agreed to
<4 | hirethe second | employ the appoint the
party second party second party
daaall o 0 iy | Friday isthe Friday isa Friday will be
dae saul Al | official holiday | holiday the weekend
4l Bl agaty | The second The second The second
lagia 4< olu ) <5 b | party will make | party guarantees | party binds
Lwall 33AY) 2o | apromiseto act | to have good himself that his
in good behavior | conduct conduct will be
applicable to the
good morals
An exampleistheword
gk -

which will mean the same regardless of the context of its occurrence. This
word was translated with synonymous terms by the three trandlators. It was
translated as "flat" (the British preference) by one and its American kin
"apartment” by the other two. Such choice should always be informed by

the actual target receiver and the target culture.

Another similar example isthe word
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dagds g -

-

translated with three synonymous variables "job", "position" and "post".
However, in the context of their occurrence,” employment contract” all

three choices are satisfactory.

The underlined term in this sentence
G Gl et e I Gl Gl -

was aso trandated into different terms. These are "hire", "employ” and
"appoint”. All three trandations can be valid with a dight difference in the
degree of formality.

Another example isthe phrase

Ggan ) Al Zaasl g -

translated as "official holiday", "holiday" and "weekend". These are dl

acceptable variantsin view of the relaxed informal context of occurrence.
The same goes for the phrase
Lall DAY -

which was also translated as "good behavior", "good conduct” and " good

morals"’.

As illustrated above, the trandlation of everyday terms found in legal
texts is less standardized allowing the trandlators to choose from a variety

of equally functional synonyms.
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4.3.4 Doubletsand Triplets

Another problematic area in the trandlation of contracts is the
excessive use of doublets and triplets. Most tranglators, clients, recipients
and lawyers prefer to trandate into the same number of words.
Simplification can stills be a valid translation procedure here since the
intended meaning is the chief criterion for the effectiveness of any

trandlation. For example, in text (1), the doublet
oyl g cllai -
was tranglated as "owns and disposes’ by trandlator (A) and " owning and

dealing with" by trandator (C). However, trandator (B) trandated it as

"owns" in which the whole set of intended meaning isimplied and present.

Another example from text (2) is
Adlaiad ¢ sald) Jlad -
which was trandated by translator (A) as "occupying the leased property"
and by trandator (B) as "to use the rented place" while transator (C) chose

to trandate it with an equal yet unnecessary number of words "occupying

thelet and using it".
Another example that illustrates a common case of abusing tripletsis
Al ls gg 3 G-

which was translated as "to remove, dismantle and take out" by translator
(A) while the other two tranglators used the economic, less redundant yet

efficient one word "remove". According to Garner (2001:256), doublets
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and triplets that repeat the same concept by using different words should be

avoided since they are nothing but "mere redundancies.”
4.3.5 Synonyms and Quasi-synonyms

Synonyms and quasi-Synonyms are another case where conventions
override reason. Synonymous binominals contain a list of two or more
synonymous words. In Arabic contracts, synonymous binominals are
frequently used merely for stylistic reasons (Emery 1989). For instance in
text (1) the phrase:

oY)y Loyl -

was translated by translator (A) as "terms and conditions" and by translator
(C) as "terms and bases'. Trandlator B, on the other hand, used only one

variant that is "conditions".
Another examplein text (2) isthe phrase
daadl 5 g dalad -

which was again trandlated by translator (A) as "actual, efficient” and by
trandlator (C) as "practical, redl..." while tranglator (B) used a single word
"effectively" to capture all the intended nuances of meaning effectively.

Another exampleis

SEY) 138 25 5 6l Y -

which translator (A) translated as "To perform and carry out". Moreover,

translator (C) used "To carry out and execute".
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Trandator (B), however, opted for simplification by choosing a

comprehensive one-word alternative "To perform".

Most of the binomina synonyms in the corpus are what Mellinkoff
(1982) regards as "worthless doubling”. Again, simplification is
recommended here as well, which in this case means using only one of the

variants in the target language.
4.3.6 Legal Formulas

Most languages have formulas that traditionaly separate the
different blocks of information in a contract. They announce the
information that follows, give internal organization to text, introducing and
closing the document, etc (Asensio 2003). In many cases such formulas are
old and have lost their denotative meaning. To trandlate their individual
words according to their dictionary meaning is liable to sproduce nonsense;
their literal trandation is very ineffective. Replacing these with their
functional equivalents can be much more efficient. Examples of these

formulas and their different renderings by the three trandators are:
Y Gl o das -

While trandator (A) used the term that is more formal "whereas", tranglator
(B) used the word "since" which is an everyday but still avalid equivalent.
Trandator (C), alternatively, did away with the whole term and just omitted
it altogether. Many lega writing textbooks recommend that "whereas' be
eliminated. Moreover, as David Mélinkoff points out in his entry
"whereas' in Méellinkoff's Dictionary of American Legal Usage, p 685,

“[w]orst of al, as lawyers stubbornly cling to whereas, it has become an
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unneeded peorative for the profession. Those lawyers and their

whereases."

Again, trandlator (A) translated the word
ANS 5l s g0 -

as "Pursuant to" , which may sound more impressive than "according to" as
translated by the other two tranglator, nonetheless "according to" is just as

valid and efficient.

Theword

A_Js}-

-

was trandlated by transator (A) as "In witness thereof" as an attempt to
emulate target language conventions which, by the way, are dying out.
Hence, it can be considered genuinely superfluous. The two other
trandations "Thereupon" and "whereof" are not less valid or less

acceptable.

After surveying a number of recently drafted English contracts, it is
evident that, in recent legal drafting, such formulas are more growingly
abandoned and replaced with more functional, simpler equivalents that do
not affect the interpretation or the validity of this part in any particular way.
Felsenfeld and Siegel (1981: 64 ) write in this regard "the archaic words
whereas and hereby and the wordy phrase pursuant to are three of the worst
examples of legalese [...] Yet these words are still prominently used in [...]
statutes, honorary resolutions, ordinances, and executive orders. At long

last, why not let them die?"
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4.3.7 References

In contracts, references are often highly redundant. For the sake of
efficiency in style, we can sometimes omit them or replace them with
grammatically simpler, shorter references without affecting the intended

meaning. The clause:
Lead 55 35S0 288N ol i e BN G il o Gy -
was trand ated as:

- Whereas the Second Party is desirous of purchasing the said flat and
all its appurtenants.

The rendering is, obviously, too literal and too cautious, was translated by a

simpler more relaxed manner using a shorter yet adequate reference:

- And since the second party wants to buy the above mentioned

apartment.
In trandlating this section
Sally 3aaaal) 5 AiUaall 48 Ll 53 ) gealls ) galal) Jlasial -
once again, translator (A) was too literal and too formal

- using the leased property in the method and the way complying with

and as determined herein.

Instead of just referring to the contract at hand, he, unnecessarily, used the

compound particle "herein". A simpler version is

- To use the rented place in the way specified in the contract
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A further example of the use of an unusua preposition is in the

trandlation of this clause
Ler Jipmnall oyl 58l WGy alivadll o (i si (s AT il o 4 -

- any other taxes that may be imposed onto the lessee as per the laws in

effect.
Another rendering is:
- Any other taxes imposed on the lessee according to rules

Pragmatically, "on" isjust as an efficacious alternative. It conveysthe same

volume of the original intended meaning.

Legal drafters have been frequently called upon by Plain English
Campaign proponents to replace redundant references with ssmpler, shorter
and more communicative alternatives. For instance, Adler (2006) who
urges legal drafters to avoid archaic, obscure, and over-elaborate language
in legal work, argues that drafting legal documents in language that is both
certain in meaning and easily understandable should be the main goal of
the drafter. He believes that plain language is the key to successful
communications with clients, colleagues and other third parties by getting
the message across effectively and in an approachable manner. This should
also be the goal of the translator: to communicate the message in the most

effective manner possible.
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4.3.8 Here- and There- Compounds

Here- and there- compounds are usually used to specify every
possible interpretation of the legal text. In contracts, hundreds of
characteristic compound particles that are seldom used in daily life are
excessively and most of the time unnecessarily used since the context can
reduce the number of possible interpretations other than the one intended.
Deciphering these compound particles according to this simple rule is
recommended. Whenever the particle begins with "here", it refers to the
document at hand; whenever it begins with "there", it refers to a former
document previously mentioned. However, this is not always the case in

trand ation.

Trandlator A translated the term

4.\10}'

-

as "in witness thereof" referring to later parts of the contract not to an
aforementioned document. Translator B trandated it as "thereupon"
expressing the same meaning by using fewer words. In most cases, such
particles can be omitted or replaced by simpler terms since they do not add

any new meaning.

To conclude, it can be asserted that translating legal jargon in
contracts stretches over a continuum that includes both literal or formal
trandation at one end and free or dynamic trandation at the other end.
Purely technical terms can obviously be translated more formally, while
everyday vocabulary can be trandated more dynamically. Semi-technical

or mixed terms, however, can be said to occupy the middle ground between
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the two opposite ends depending on their context of occurrence. In
translating other problematic areas of legal contracts such as synonyms and
guasi-synonyms, formulas, here- and there- compounds...etc,
simplification, paraphrasing and omission can produce more sufficient and

more communicatively successful trandations.
4.4 Speech Actsin the Trandation of Contracts

Speech act theory is another pragmatic tool to assessing the validity
of the data analyzed so far. Within pragmatics, language is never
considered independently of the usesit is put to. During the seventies of the
last century, much attention was directed to speech act theory. In fact,
lawyers have been, in practice, aware of the relevance of speech acts and
performative verbs for sometime now (Trosborg 1991). The central focus
in this section of the study will be the regulative functions (directive,
constitutive and commissive). For the specific purpose of constructing
contracts, language is used as means of "ordering human relations’, i.e.
language is used as the means for regulative function. The present
framework adopts the one used by Trosborg (1997) where she suggests a
classification in which directives and commissives are subclasses of the
category of regulative acts. While legislative power is clearly exercitive,
the commitment in contracts can be established either as an obligation
issued by one party over the other, i.e. directive, or by a party committing

him/hersalf, i.e. commissive.
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4.4.1 Directive Acts

A directive act is an illocutionary act by means of which the
addresser tries to control the behaviour of the addressee. In outlining the
terms of the contract, rules are formulated with the intent of ordering
human relations. One party, e.g. the seller, lessor, employer, imposes
certain behaviour on the other party and vice versa. An addresser issuing a
directive act attempts to exercise power or direct control over the
intentional behaviour of the addressee and in this way intrudes on the right

to freedom of action (Trosborg 1997: 59-73).
4.4.1.1 Direct Directives
1. Obligation

These are amongst the most frequently used directivesin contractsin
general. A legal obligation in a contract is usually expressed when one
party tries to direct the other party to do X by signing the contract the
addressee undertakes the obligation.

This illocutionary force is frequently constructed by the application
of passivization, involving agent suppression, and or by the use of a non-
human subject. Table 4 shows examples of directive speech acts of
obligation and their Arabic counterparts as trandated by the three

participants:
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= Origina Trandlator Trandlator | Trangdator (C)
g (A) (B)
@ 8
Y Gel o3l | Thefirst party | Thefirst party | Thefirst party
shall abide by | iscommitted | commits
to himself to
axbade 5| And hencethe | The lessee Therefore, the
b Lo salindl | |esseeshall | must be tenant
abide by the | committed complies with
following with the the following
following
= Lk 0585438 | Thenheshal | Then heis Heisthen
-% S Jalisiels | beobliged to | committed to | obliged to
k=2 Jéale KL | returnittoits | returnthe return the
8 claY | original state asit was | conditionsto
condition beforethese | itsformer
damages state before
the events
5 saliwd) 5 3l | The lessee The lessee Thetenant is
dalall atsss e | shall and at must pay the | obliged on his
el Jeats | hisown cost | following account to
Al | bear the expenses bear the
following following
expenses expenses

According to Trosborg (1997), obligation in English contracts is
amost exclusively expressed by the modal shall. Shall is used to express
the illocutionary force of an order. However, it can aso be expressed by
other auxiliaries or verbs such as, are to, has to, have to, is to, must,
obligate, obliged to, should and will. Such speech act is often expressed as

"o 3" in Arabic contracts, which literally means "is obliged to".

If we compare some of the renderings in the above table, we will see
that trandator (A) constantly used shall sometimes combined with other

verbs such as "obliged to" or "abide by". In some instances, the other two
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trandlators failed to reproduce the directive speech act of obligation in the
target language by using the wrong performative verb. For example, in

translating this article:
SV Gyl ok -

translator (B) rendered the underlined performative verb as "is committed
to" which changes the speech act from an obligation to a comissive speech
act or a promise. Translator (C), on the other hand, translated it as "The
first party commits herself to" and so not only turning into a commissive
act, but also adding the reflexive pronoun " herself” to stress the fact that
this party commits herself before the law and that she is not directed to do
so by the other party.

By the same token, trandator (C) also trandated the article

o Lo ol 3 e -

as "the tenant complies with the following". Other trandations for " "
such as, is "obliged" to or "must" are not very common in the target

language, yet they serve sufficiently to preserve the original speech acts.
2. Prohibition

In addition to statements expressing obligation, the regulation of
behaviour can be made by issuing prohibition. Table 5 lists instances of

sample trand ation of the speech act of prohibition.
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= Original Trandlator Trandator Trandator (C)
g (A) (B)
@ 8
Al 3 Y 5 | Therefore the the second the second
Al S| second party has | party can't party has no
B b no right to ask for any right whatever
demand any rights to demand any
compensation rights
Abdll 5V | Whereasthese | Sothey must | Itisnot
Os e shall not be not be made | allowed to do
sle Jsaall | performed till getting the | that without
sl el s | without lessor's | lessor's obtaining a
4l written consent | approval, written
approva from
the land lord
IS G Yale s | Thelesseeshal | Thelessee And therefore,
o el not be entitled to | can't giveany | thetenant is
5 da jlae oppose the lessor | objections not entitled to
X K& asd [ ineachtime concerning object
e nb found desirous | the above
lee ol 2 | in performing | mentioned
A al mentioned reformations
or changes
Al G~ Y | Thefirstpartis | thefirst part | thefirst part
eled) J5Y! not entitled to doesn't have | hasnoright to
B2 Al Jee terminate the the rightto | dismissthe
= Y) A | work of the end the second party
Libad 4e 30 second party second party's | without written
<l unless after work till he | notification
notifying him of | notifies him
that in writing in writing

Like obligation, prohibitions are amost exclusively expressed by the
modal "shall + not" in English contracts. It can also less commonly be
expressed by "may+not, will+not, can+not”. In Arabic contracts it is often

expressed by the negated verbs " &~ ¥" which literary means "do+ not have
the right to---" and by " s> ¥" the equivalent to "not entitled to".
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Though each trandlator generated different tranglations, they were all able
to reproduce the original speech act of prohibition in the target language.

For example, the article
Gsia sl Al B Go ol Gy Y 5 -

was trandated by translator (A) as " Therefore the second party has no right

to demand any compensation”. Another exampleis
Aghall el 488 50 o Jsandl (90 Ly oLl S Y 3 -

The underlined performative verb was translated as "shall not" by (A)
"must not" by (B) and "is not alowed to" by (C). All three renderings
succeeded in recriminating the speech act in the source text. Table (2)

shows more examples.
4.4.1.2 Indirect Directives
1. Permission

Permissions generally issue from authority, which is often the
performer of the speech act. In contracts, a symmetrical relation holds
between the two parties, either of which is able to grant permission to the

other party.

In English contracts, permission is supplemented with the categories
of assignment of rights to the contracting parties or the assignment of
benefit or liability to them. Table 6 lists instances of sample trandation of

the speech act of permission.
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= Origina Trandlator Transglator Tranglator
3 (A) (B) (©)
@ 3
Gl s 5 | Otherwise, If not, the The landlord
3l oS | the lesser lessor can will be
@) caa 3a | shall be stop the entitled to
oe <lad | entitled to services of ban any
2 sl refrain from | the rented services
2 rendering any | place against the let
o servicesto
5 ‘ the property
c | ¥ &l | Thefirst Thefirst Thefirst
S | sk 0@l | party hasthe | party canend | party has the
c % alac right to the work right to
-(% conclude his | period of the | terminate his
I= ; work second party | work
) G~ »ludl | The lessee The lessee Thelesseeis
o sl n) shall be can make entitled to use
<yl | entitled to internal internal
sl carry out decorations | decorations
interior
decorations
- &l 3sy | Thesecond | Thesecond | The second
£ 5 f)b! Al party is party can party is
= ;q—:) 4’”}”, entitled to have a paid entitled tq
5, g oY 4= | one month annual leave | have apaid
% © paid vacation | foramonth | yearly
ayear vacation

Statements of permission in English contracts make frequent use of
lexical verbs such as “grant/ give permission”. The most common strategy
of expressing permission though is by using the "may, can, allow, grant,
shall, will, offer". "May" is the predominant illocutionary device used when
conferring rights. On the other hand, "shall" is often used to assign benefit

or liability to partiesin a contract.
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In Arabic contracts, this seems to be most commonly expressed by
the phrasal verb "+J 3~" or "G&Jl +J"which are equivaent to "has the
right to".

For example, the article
ol e claad gl aa Ba aall 5% elld (s -

All three trandators were able to maintain the same statement of right
though each used different devices to express it "the lessor shall be entitled

to", "the lessor can" and "The landlord will be entitled to."

Another exampleisthe article

A2l @ &Kl o) ja) Ga abiuall -

which was trandated by translator (A) as "The lessee shall be entitled to
carry out interior decorations'. The translator used "shall + be + entitled”, a
combination that guarantees that the speech act of permission and the
assignment of benefit are well served. Trandator (C), however, used the
simple modal "can" as in "The lessee can make internal decorations' to
express, with a degree of plainness, the exact same speech act. The third
translator used the verb "is entitled to" to reproduce the original speech act
successfully too.

As evident from the above example, in the trandation of direct
directives (obligation and prohibition) and indirect directives (permission),
literal translation can fail to conserve the illocutionary force of alegal text.
More functional translation procedures can better account for the text's

communicative purpose.
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4.4.2 Commissive Acts

According to Austin (1962: 156)," the whole point of a commissive

act is to commit the speaker to a certain course of action”. It always refers

to the carrying out of some future action on the part of the speaker. By

making a promise, a party to the contract commits him/herself before the

law. Table 7 listss instances of sample trandation of commissive acts.

Table (7) Commissive acts

= Origina Trandator Trandator Trandator (C)
3 (A) (B)
@ 8
Sl 22 | The second The second The second party
OsS ob SU | party will party binds himself that
& ladie 4S5l | make a guaranteesto | his conduct will
8 4l 331 | promise to have good be applicable to
> .
7 act in good conduct the good morals
I= behavior
= Gl @y | Thefirst Thefirst Thefirst party has
O e Js¥) | party has party has agreed to appoint
Gl ued | agreed to hire | agreed to the second party
Sal the second employ the
party second party

In English language contracts,

promises are usually expressed by

performative verbs, such as agree, undertake, acknowledge, warrant, and

accept. In the Arabic contract a hand, only these two examples were

detected. The verbs "2¢=" which means "promise" and the verb "3 5" or

“agree” are used to express commissives in Arabic contracts.

In the first example, the underlined verb

Bl BUAY! o L 4 s 0585 s S Gl 2005 -
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was tranglated as "make a promise”’ by TA, which obviously preserved the
original act. Conversely, translator (B) who rendered it as "guarantees to
have" and trandator (C) as "binds himself" actually produced a speech act
closer to obligation than to a promise. To make a promise is to legaly
commit oneself to doing something. However, a guarantee implies that one
will make sure that somebody else does something and hence, it is more
binding. Thisis the legal opinion of Dr. Isaac Bargawi, a civil lawyer with
along experience in drafting contracts (Bargawi, 19 January 2008, personal

communication).

The second example shows that the three trandators chose the
obvious natural translation of the verb "8 5" as "agreed"”, regardiess of the

different tenses used, to successfully regenerate the same speech act.

The theoretical value of the research finding is that according to Dr.
Bargawi, who was naturally quoting from alegal textbook, "in contracts, it
is not about wording, it is about intentions’ (Bargawi, 4" February 2008,
personal communication). Hence, intentions or legal acts can be expressed
and communicated in various ways. However, failing to recognize and to
reproduce the illocutionary force can hinder or miscommunicate such

intentions.
4.4.3 Constitutive Acts

Condtitutive acts function as implicit performatives but may still
serve the purpose of regulating behaviour or laying down the law. Sections
used to explain or define expressions and terms in the contract or to supply
information concerning the application of the statues, or part of it, fall

under this category. Table 8 shows some selected examples.
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Table (8) Constitutive acts

this contract

= Original Tranglator Trangdlator Trangdlator
3 (A) (B) (©)
)
Sy | Pursuanttoa According to According to
s dakaia power of power of power of
Jaal) <l attorney duly attorney attorney
organized by authenticated arranged by the
the Notary by the Notary | Notary Public
Public Public
lgle 3bas | Duly authenticated endorsed by the
dalaie i e | authenticated by the PLO PLO Office
il by the PLO Office and the
(e s 4aauhauddll | Office and from | In additionto | Palestinian
dew )l Sleall | other official the official
e andanddll | competent authentication | departmentsin
J sl authoritiesin | of the proper
Palestine Palestinian
accordingly formal
authorities
0 .
s according to
o rules
2| Aedial e The above The above The introduction
2 |Ysiedel | preambleshal | mentioned AIM, is
*2 38 (pe | 2y be considered introductionis | considered asa
8 are 8 5280l | anintegral part | one of the parts | part that is not
of thiscontract | of thiscontract | separated from
and shall be this contract; and
read with they are to be
read together
aSlae 4aids | The courts of The courts of The courts of the
4k o)l ALl | the Palestinian | the Palestinian | Palestinian
dpdadal) National National National
b il Authority shall | Authority will | Authority
iy 8 da | be competent in | solve any specializein
Sl e perusing any problems dealing with any
Nl 138 3uli | dispute caused by this | dispute that
whatsoever may | contract might arise out
arise from the of interpretation
interpretation or or application for
application of this contract
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Examples of constitutive rules in English contracts typically include
lexical main verbs such as mean, apply, include, exclude which are not
performative verbs and also bet+copula structure. Future reference by the
use of the model "shall" may, occasionally, indicate a constitutive speech.
If we look at table 5, we will see that all three trandlators were able to
reproduce the constitutive legal acts in the original texts though each used a
different trandlation strategy. For example in trandating this constitutive

speech act

Sk ol i e Ly 8 CaDA ol 3 kil ddandall Ak o) Adall) oSlas sl -
Sl 128

Trandator (B) chose to aggregate several meanings into one by rendering it

as

- The courts of the Palestinian National Authority will solve any problems

caused by this contract.
Whereas trandlator (A) used a close literal strategy

- The courts of the Palestinian National Authority shall be competent in
perusing any dispute whatsoever may arise from the interpretation or

application of this contract.

Though using different strategies both translators succeeded in reproducing
the constitutive speech act that, in this particular case, regulates application
of the statutes in this contract. The implicit performativity of constitutive
speech acts makes them less delicate than other speech acts. Hence, they

can be rendered employing different trandlation strategies.
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This section of chapter fours has assayed the occurrence of legal
speech acts in Arabic contracts and itsimplications for legal translation. An
analysis has been presented of directive acts observed in the corpus,
revealing the communicative acts of statements of obligations, statements
of prohibition, statements of commission, statements of permission
(involving assignment of rights and assignment of benefits or liability), as
well as constitutive statements as directive acts typical of the language of
the law. The translations of such communicative acts exposed some of the
translators deficiencies in detecting the specific communicative function
while trandlating and hence failing to reproduce that in the target language.
Such tendency may be attributable to their traditional literal approach to
legal trandation that makes them unaware and unable to perceive the legal

text's underlying communicative and performative challenges.
4.5 Legal Trandation and Skopos Theory

The 1970s and ’80s witnessed a shift from the static linguistic
typologies of trandation towards more functionalist and communicative
approaches. Skopos is Greek for ‘am’ or ‘purpose’ and it was first
introduced by Hans Vermeer in the 1970s as a technical term referring to
the purpose of translation and the process of tranglating (Vermeer and Reiss
1984). Like other texts, a legal text is a communicative occurrence
produced at a given time and place intended to serve a specific function

(Beaugrande and Dressler 1981.: 3)

Identifying the function of trandation as the main criterion for
determining the translation strategy, Han J. Vermeer postulated his Skopos

theory, which has modernized transation theory by offering an alternative
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to traditional translation. Vermeer's Skopos theory departs from tradition
by recognizing trandlations in which the function of the target text differs
from that of the source text. According to Vermeer, the source and target
receivers always differ because they inevitably belong to different
linguistic and cultural backgrounds" (Nord 1988: 49 cited in Sarcevic 2000:
79).

Vermeer considers trandation as "a type of transfer where
communicative verba and non-verbal signs are transferred from one
language into another" (Nord 1997: 11). Vermeer argues “the prime
principle determining any translation process is the purpose (Skopos) of the
overal trandationa action” (Nord 1997, 27). The skopos rule reads as
follows: translate, interpret, speak, write in a way that enables your
text/translation to function in the situation in which it is used and with the
people who want to use it and precisely in the way they want it to function”

(Vermeer 1989: 20).

Nord (1997: 35) describes the adequacy of a trandlation in the
following terms: "This means the trandator cannot offer the same amount
and kind of information as the Source-text producer. What the trandator
does is offer another kind of information in another form." Within the
framework of Skopostheorie, "adequacy" refers to the qualities of the TT
with regard to the translation brief: the trandation should be "adequate” to
the requirements of the brief. When deciding on the most efficient
trandlation strategy to be used, the context of the trandation, its purpose
(skopos) and the nature of the text can be quite decisive. However, the

translation commission can contribute significantly to the quality and
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functionality of the translation by providing the translator with information
about the intended target-text functions, addressees, the prospective time,

place and motive of production and reception of the text (Nord 1997: 137).

In this connection, Vermeer (1986: 34) proposes the example of an
insurance contract which is translated differently depending on its intended
function: if the trandation is to have legal validity in the target country, it
will require a ‘legal equivalence’ approach, while if it is commissioned by
a client who aims at gaining a better understanding of the source text, the
trandlation will simply be a footnoted explanation of the original. In other
words, it is the function the target text is expected to perform in the target
context that will determine the trandation strategy used in the process of
trandating. “What the Skopos states is that one must translate, consciously
and consistently, in accordance with some principle respecting the target
text. The theory does not state what this principle is: this must be decided
separately in each specific case (Vermeer 1989/2000:228).

This means that it is not the characteristics of the source text that
determines how to trandlate a text, but the functional characteristics of the
target text in the target text situation. Skopos genera formulation by
Vermeer is. “Each text is produced for a given purpose and should serve
this purpose.” In spite of all the criticism this theory received, broadly
speaking, a functional approach is not only feasible, but also effective in

legal trandlation thanks to its breadth and flexibility (Garzone 2003:6-7).
Vermeer argues that trandlation should serve the following features:

» Aim (Zid) isthe result an agent intends to achieve by an action.
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* Purpose (Zweck) isaprovisional stage in the process of attaining an aim.

* Intention (Intention or Absicht) is an aim-oriented plan of action, defined

from the point of view of the sender.

 Function (Function) is the way the receivers of the text actualy use it

(Vermeer 1989:20).

One of the advantages of the skopos theory is that “It alows the
possibility of the same text being translated in different ways according to
the purpose of the TT and the commission given to the translator” (Munday
2001:80). Observing a skopos during the translation process means
observing if the TT fulfils the skopos outlined by the commission. If it is
functionally and communicatively adequate. The skopos model can result

in the same text being tranglated differently in different circumstances.

If functionally adequate and in accordance with the specified skopos,
the trangdlator is allowed to produce a fairly free trandlation. A translation
strategy appropriate in the case of marketing or advertisement literature or
any other text that, due to the requirement of an aesthetically pleasing
language to satisfying the target readership’s expectations, typically call for
a creativity approach and are characterised by effect-orientation (A Survey
of Different Theories 1: Functional (Skopos theory-Vermeer), Retrieved on
10" October 2007, from http://www.engling.hu/dokumentumok/20071101
L ecture%6206.doc).

This section of the chapter discusses the result of a small pilot study
intended to explore the applicability of functional theories to the translation

of contracts. The group of subjects for this study comprised a number of
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graduate students studying Translation and Applied Linguistics at An-
Ngah Nationa University. The Department of English a An-Ngah
focuses on teaching language in a contemporary context with a special
emphasis on modern theories to trandation such as pragmatics and
discourse analysis as well as practical interpreting skills. All of the students
were native speakers of Arabic; none had a professional experience in
trandation, and none were specialists in legal translation. The text chosen
for use to be trandated into Arabic was an authentic text in English "Power
of Attorney", which is a form of contractual text. Students were asked to
translate the same text twice each within a different context and hence
performing a different function in the target language. Each completed the

trandation individually as homework. The two contexts were:

1. Thetranslated version will be used as part of the plot of alegal thriller
novel. A legal thriller is "a sub-genre of crime fiction in which the major
characters are lawyers and their employees. The system of justice itself is
always a mgjor part of these works, at times aimost functioning as one of
the characters. Usually, crusading lawyers become involved in proving
their cases (usually their client's innocence of the crime of which s/he is
accused, or the culpability of a corrupt corporation, which has covered up
its malfeasance up until this point) to such an extent that they imperil their

own interpersonal relationships and frequently, their own lives' (Legal

Legal _thriller).

2. The trandated version would be used as an announcement by Procter &

Gamble in one of the daily local newspaper for making it public.


http://en.wikipedia.org/wiki/
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The same text was commissioned to be translated by a highly
esteemed professional translator with a lifelong practical experience
especidly in legal translation and is a certified transator acknowledged by
the Palestinian Ministry of Justice.

45.1Lawin Literature

"Poets are the unacknowledged legislators of the world" (Ward
1995:318). The relationship between law and literature, two of the most
divergent text productions, is not immediately apparent. Law is somber,
prosaic and authoritative. Literature, however, is al about flourishes of
imagination, playfulness and experimentation with form and style (Ward
1995). Yet, literary works with legal themes, where law is a principal
component of the plot and a major aspect in shaping events and characters,
are numerous. In Austin's Pride and Prejudice, the whole plot hinges on a
point of property law, when the Bennett property is entailed to Mr. Collins.
Another example also by Austin is Sense and Sensibility, where Henry
Dashwood's will drives the whole plot. In Emma, Jane Fairfax and Frank
Churchill's contract of marriage is a crucial element in the plot too. In
Chaucer's The Clerk's Tale, Griselde is given many impossible quasi-legal
obligations to fulfill when she marries Walter. In Count of Monte Cristo by
Alexander Dumas, the second part hangs on the trial he undergoes. The
Trial by Kafkais about a trial. In The Merchant of Venice, the agreement
between Antonio and Shylock is a significant aspect of the plot. Moreover,
Portia subjects her suitors to adifferent kind of trial to the one at which she

accuses Shylock.
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The "Power of Attorney” text can be an influential part of a legal
thriller novel due to its quintessential relevance to legal actions and
procedures. The way this text should be incorporated in a literary work as
such, was left completely to the transators preference and imagination.
Some of the students' translations were selected to be analyzed based on
creativity and abilities to fulfill the commission as required. In the
assignment, where students were asked to translate the "Power of Attorney"
text as part of the plot of alegal thriller novel, some of them were able to
produce a new autonomous text that can be used as part of the plot in this
literary genre. Most students created their own details of the new context
and tried to somehow fit the legal text in, giving the original a new identity

and definitely a new function.
In example (1), the student created the following story:
Example (1)

g d—ady | g B i 5 daala 2l iS5 5 4S50 18 a0l aleialy dmn
o s slalaal gy al (i ) asalh Al B A EASA) ¢ g 6 calalall il sl
A mdle Gt Ja AL el S o Ly A e Gae 5 Al Bl b asKe
O s ol 8 A Fiee s Al v dan i o J8 235 5 28 ) el
ol 8 oLl oL ApglE s glen o Lol A 3 Lo gls e 5 Lpelas 4 38,40
ASlae Al aSl sl (e dyiglandil) aSlad) ) o Caliae oL 2S00 ey 4y
L A cilgall ol A g8 Clanl e A ) ALYl 13s L alil) oSlae 5 ol
Al 5 Lgd aadl) oS ail - gseal) Jsd e )T il 5 Bkl gl ey
o am ol & AS, Al L Ay gl s glen o Llaad A 3 AS il Jhay CilSs
G5 e 4l gl $ASL0 (e plaal) s Galign (IS o) s 4l ladie, (ulals
el A 88 aaig ) 5 Lgady Al dpans ) AN Can gy Al Y elld 5 oSl S
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5 A8 (e gLl 8 dad ) el Y dslaYl dSlae A 8 3Kl Jaal 4 il
s A U AlaYL A8 sl Ul A8 als jeaall Y Q) Jae e Jeds 3
S paa Lead Jadn Aediall aa oyl lal) o o)l (e Y lic) g s g ani
seledi WY g el ulalV) gl s o QS aa Y ddlaYl L sl f 4y o<l ALY e
Al i i A Gl salias (o glea ALl Glld 8 L A5l Jilie 3 5 il jladdl
(Wn o) SllS iy o) AT calae msiiy Liad il gd @lld ) Al Aaide
st 8 by Tl ey el A ) ANS S 8 L) Lial) asldali o gasy Glld
o ) il o da dn e e da Ca gl L2006 Alal gl ed e pdial)
Miae il S o AT slae e Cuadl Al e o a0 Cua A ) AU

Conaalh b a gl Leias sa 4y 8 (Y @lld 4S50
The back translation of example (1) is:

Said felt very disturbed by the decison ------- company« based in
Switzerland, to dismiss some employees in company branch in Ramallah.
S0 he paid alawyer relative of his avisit to discuss this problem with him.
After telling his relative the name of the company, with a disturbed ook on
his face, his relative sighed and told Said that he is the representative of the
company in Palestine and that the company appointed him as their lawyer
and legal representative regarding any issues or legal proceedings before
the courts in Palestine and before various kinds of Palestinian courts such
as magistrate court, court of first instance, court of appeal and court of
cassation as well as any other judicial reference or official bodies such as
executive departments. And he added, after apologizing for not being able
to accept the case, that he would be the opponent and that he is the
representative of the company in charge of any clams or lawsuits

established by the company or filed against it in Palestine.



96

When Said asked if he would be loyal in defending the company, he
answered that he will certainly be because, according to the Power of
Attorney he signed, he has all the legal authorities to represent the company
in any trial in addition to the broad powers that he has to defend the
company, including but are not limited to, submitting al kinds of
documentations and naming, examining, contesting and discharging
exemption experts as well as presenting and contesting written or oral
evidence, presenting al kinds of petitions, motions, objections or pleas or
any other legal or judicial action or procedure including filing counter-
clams before any competent judicial bodies. In addition, he is aso
empowered to authorize other lawyers (in part or in full) with his indicated
authorities that stem out of Power of Attorney signed by the two parties on
24 April 2006.

Said left the office of his relative after listening to the text of the Power of
Attorney and he realized that he ssmply has to look for another lawyer who
Is surely not the representative of the company because his relative is their

sole representative in Palestine.

This student created the story of Said, responding to the commission
that dismisses the binding force of the legal text. Within this new context,
he was able to maintain most of the information in the original text.
However, some details, such as the company's address, were abdicated
conforming to the constraints of the new function. Given the fact that legal
thriller literature is a relatively new genre in which the legal system
provides the framework for the legal thriller. This novel falls under the
category of realistic fiction genre. Novels in this particular genre can be

based on areal story where characters act like real people and try to solve a
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problem. It is a story that could happen in rea life hence, some events are
accurately described and character’s feelings and behaviors are very similar
to redl life. Fantasy fiction genre, on the other hand, is generally based on
imaginary events, settings and characters (Withington 2006). Hence, the
tedious legal details may actually have a place in this particular genre.
Moreover, for most people, the language of literature is always designed to
have aesthetic effects in the sense. Reading literature trains one's
imagination and makes him or her think or feel in new ways. In this sense, |
think the student translator failed to covey any aesthetic effect through
language. Still, he managed to fit this rigid legal text into a new foreign
context allowing the TT to smoothly perform its new function. Below is

another example and another story:

Example (2)

A ysisn A ol cliganl Cie jal laae il 5 da gudie Adadil (---) ASa oIS
LY O o) ) dald Lglanal e Lae 1 se¥) sy o 58 3€ 500 028 cilS

b e el OIS sl aa el SS (f ge DRAlL AE) Cladl i) e
il Lulic ol 3 el ya) (of a3 3 Gall Al 5 Lgie Ladlae 5 A0 | Ll ) 5S30 dpadll

oed JS Al L) e | S Ladie Al ) geanad 5 48,4
ol Aad g ol ol Lage Alandl mllial Lails Jamy s Ja )y el 138 o g yae
O o8 Al e g Alliae by 4l a0 AS a0 o Jsaadll 55 pal) adlay alad) 128
s L atla e Sa gl alee o eV 1aa 4dS ) s Gal) sl Jeay
5 asn Jun A Ji o) S 5 A8 Glaal e langd) 5 R e LI sl

The back translation of example (2) is
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The company's (---) suspicious activities became the focus of the attention
of the Federal Bureau of Investigation in New York, sinceit is engaged in

money laundering, making the owners remarkably rich.

Due to the company's owners fear that their suspicious activities might be
reveadled up, they hired the most famous attorney in the city to be their
counselor and to defend the company and he has the right to take any
action he deems appropriate for the company and had been allocated a

large sum of money at the end of each month.

This man was known for being a good lawyer who aways worked in the
interests of justice regardless of the results and consequences. This lawyer
felt out of curiosity and expertise that the company provided him with
misleading and unredlistic information. Nevertheless, he decided to work
for the side of right, even if this may cost him his job or even his life. The
lawyer was exposed to many risks and threats from the owners of the
company and he was amost killed for his stance, but he never backed

down.

Unlike the example (1), this student did away with all the legal
shades of the original. He ignored the legal text altogether. It was touched
upon as aminor detail in this autonomously new text that can actually be a
summary of a legal thriller novel or part of a flashback in the plot of a
novel. In the assignment, nothing was mentioned about the way the original
text should be handled and, though the overall function was made clear, the
actual details of the story and the role of the target text in the plot was not
specified. The purpose of this was giving the tranglator the freedom to use

their imaginations as well as challenging them to be as creative as possible.
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According to Vermeer, "translatum” or TT does not initiate an offer
of information in a clearly reversible way. He suggests that TT is not
necessarily clearly ‘reversible’. He also argues that a TT must be internally
coherent or shows what is called textual coherence. However, the TT must
be coherent for the TT receivers given their circumstances and knowledge.
Moreover, a TT must be coherent with the ST or what is called intertextual
coherence. What is meant by this last rule is that there should be a certain
degree of fidelity between the ST and the TT. Though he does not redly
elaborate on this particular point, it is clear that the ST cannot be
disregarded completely unless thisis directly demanded by the trandlation's
commission (Nord 1997). The trandation above can be said to have a basal
degree of fidelity to the original. Y et, it managed to assent to the translation
commission that essentially discards the legaly binding power of the

original.
Another exampleis:
Example (3)

Dl Capud 55 sdy 5 R e calaall 4y B8 Lo A8 5 ) ctiiS) of amy e
Ao Lgiel o Agdadl Coanall 8 cuile] 5 DS Y e Al cudld Ay Gl g
Lpan 1 sal) BAS 5 Alad) el g Ailiadll il e ol Bl Lelia ¥ 4 daia s
Gl ¥ 5 b Aldae &Y a5 5l ol gal gl L seads (alaal 138 4 o gh Le IS

...... A<, o3gs (3lahy L daall (pe 4l
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The back translation of example (3) is:

....And after the company's management has discovered the lawyer's
embezzlement, bribery and the leaking of secrets and confidential
documents, they fired him and announced that in the local newspaper,
pointing out that he does not represent the company before any of the
judicia bodies, local institutions and all official departments, and that any
action this lawyer takes as regards signing of any transaction on behalf of

the company isvoid and is unfounded ....

Like the previous example, this student trandator also eluded the
content of the ST and created a context that seems to be inspired by though
not faithful to the ST. This text can better suit a news report than afictional
text. Though it seems to be telling a story, however, it is a reported, brief

and dry story whose main aim isto inform.
4.5.2 Legal Textsin Newspaper Advertisement

The language of newspaper reporting is subject to a number of
constraints: the need, for instance, to compress a great deal of information
into a limited space and the need to be clear and unambiguous. Since
newspapers must also be comprehensible to people from very diverse
educational and socia backgrounds they are, in principle, designed to be
simple to read (Crystal and Davy 1969). The newspaper text is
characterized by long sentences, use of adjectives, the use of opening
paragraphs, and opening words and overuse of punctuation (Keeble, 94).
Moreover, as Crystal and Davy wrote (1969): "Headlines have to contain a
clear, succinct and if possible intriguing message, to kindle a spark of

interest in the potential reader”.
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Newspaper advertising is two types. business and classified
advertisements. Business or retail advertisements are usually used to sdll
something. Classified advertisements, however, are posted by ordinary
people who pay to place classified ads into newspapers in order to offer
services, announce an event or to make something public. Such type of
advertisements is often written in a journalistic style making it read like an

articleinstead of an advertisement (Keeble 1994).

The following example was published on 1% July 2007 in Al-Quds
Daily Newspaper. In this example, a number of legal texts were alluded to,
though not mentioned, in details such as the power of attorney texts and
agreements. This advertisement is intended to warn, hence the title
"Warning", external parties who are falsely claiming to be the rightful
owners of the land specified in the text. In this text, being composed by a
lawyer, some features of legal writing are being used. For example, «—= s«
ALl S 1" or "pursuant to general power of attorney” which is a phrase
commonly used in Real Estate sales contracts. Moreover, the use of quasi-
synonyms such as "=l s Jk=ll" or "breakdown and damage" which is
also very common in contracts of lease. The text was concluded by the
formulaic phrase "X = Liel 23" or "you are hereby warned" which is

typical in thiskind of advertisements.
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The following exampleis atranslation done by one of the students to
function as a newspaper advertisement. This translation may just be the
sufficient translation given the function set by the commission or, in this

case, the assignment.

Example (4)

4y 5

"

cie o 3 4l cplandi (8 LeDlead | e go W e 5 A gal) Jaala 3 S5 50 AS 05
Gsles o Lhmi a4 gl A5 Jiee o jlicly ———— handill sl Gy S
g1 sl 23S AL AS Al i SLalS By s daie @ LS L cplanli oLl oLl ol 4 508
1 s it U oSl a5 400N SSlad) 5 i) oSlae o) b Loy dyiganldl) oSladl
5 Aanll cilgall Gl 8 Loy dan )l gl Sl dgladl Claal el JleSiad ) A8l

okl 8 W AlE o 4S5l Lean Alial (g glen o Aol Jilose Al aidy Loy Sl
o & e 241 4 e g An e 3 e
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2006 (jlwi 4
The back trandlation of example (4) is.
Disclaimer

Brocter and Gamble International Company, based in Switzerland,
announces for its clients in Palestine that a power of attorney has been
officially granted to the Palestinian attorney ------------------ as the legal
representative of the company in any trials or legal proceedings before the
courts in Palestine. In addition, he has been granted full authorization to
represent the company for all kinds of Palestinian courts, including the
magistrate court, court of first instance, court of appea and court of
cassation. Thisisin addition to the completion of the judicial review before
the official bodies including the executive bodies, with respect to any
clams or lawsuits established by the company or held against it in
Palestine.
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In the same context, the lawyer mentioned above has al the legal
authorities to represent the company in any trial in addition to the broad
powers that he has to defend the company, including but are not limited to,
submitting al kinds of documentations and naming, examining, contesting
and discharging exemption experts as well as presenting and contesting
written or oral evidence, presenting al kinds of petitions, motions,
objections or pleas or any other legal or judicia action or procedure
including filing counter-claims before any competent judicial bodies. In
addition, he is also empowered to authorize other lawyers (in part or in full)
with hisindicated authorities that stem out of Power of Attorney signed by
the two parties. In addition, the company does not acknowledge the
existence of any other legal representative in Palestine. Therefore, it was

necessary to disclaim.
4™ April 2006

In example (5), the student translator was able to approximate the
target text to texts of similar nature and function that are often published in
Palestinian daily newspapers. Such texts usually appear as classified
advertisements the purpose of which is to make an announcement by
ordinary people, lawyers or companies to clear disputes caused by false
claims or illegal actions or to prevent dispute from happening in the first
place. These texts are generaly titled with the word "4 55" which isliterally
"disclaimer”. They also are usually concluded with the formulaic phrase " 13
454l ~=8" The trandator of the above text was able to recognize the
genre and hence succeeded in molding the target text into it. The text's

legal character was aso fairly preserved though not with the same degree
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of intensity and formality as the original or as any other legally binding
trandlation. Again, the company's address was discarded as well as the date
and the signature spots at the end. Besides adding a functiona title and

conclusion, the trandator also added the sentence

"orhouli 3l Al Sl Jiee ) asa s AS,A) @Y " meaning "And
the company does not acknowledge the existence of any other legal
representative in Palestine” which is familiarly used in this particular genre.
Simplification in this context is highly desirable, taking into consideration
its audience, which can be ordinary people such as customers and retailers

or other companies lawyers and advocates.

Another exampleis:

Example (5)
Me)
() o o
o) Jieall o - PR\EN O JulS 5 iS55 GlSE Ao geae glad

o Lilad 5 Ligils Joaall g 5 dlanddl ol Y1 (B ey Gl o gey S
Jsaadl sa 5l o3gd 4y gilall AdUnall 5 eleal Llad ad ) o S 80 o8 (e g laal)
s Ssl g ld Jine ol Al bl Les 5 DU ALY 5 Bl JS

Ane Jaall (AT Cpalae Counly J s
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The back trandlation of example (5) is:

Announcement

Power of Attorney

Brocter and Gamble Group of Companies announces and that the lawyer ---
--------- IS the representative of these companies according to an official
delegation in the Palestinian territories and is authorized legally and
judicially in the defense of these companies or the filing prosecution cases
and lega claims for these companies and he is authorized to provide all
necessary documents and evidence and to fill out forms before any judicia

or legal body. He is empowered to appoint other lawyers to work with him.

In example (6), the student translator did not use the formulaic title
and conclusion for such texts. Moreover, he seems to have summarized the
original text and have only kept the main points. This may be in harmony
with the newspaper reporting genre, which is known for being ssimple and
widely understood by everybody. Given the purpose of such advertisement,
it seems that this text can succeed to perform its intended function and be

incorporated into itstarget context, which is, in this case, a different genre.
Another example:
Example (6)

dale As

&‘1213?:5')47’1""‘ C‘)Palz.auc‘]-??ﬁ)t‘)b»@a_ﬁ&\ d.mh}‘)f\sj‘).az\s‘yiu;_m
—= ool JS 55 Ll (las —mmm oo e Lefiey Al 5 o) pumy go ¢ o
T O ) Boga Alay Jeny (oA g ————-—m -
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&)l aen ol 3,00 Jidy Jie sy ighandil ol V1 3 s gleall cilan (S
ol 5 LYy Aol s mleall Sl Led Lo Aplandill 3gladl gl HSlad)

Ao sSall e Apan ) ciligll 5 Aladll il yal) aen g

A, mlal §f s clagy 45l Al 3 5 HSaY1 5 o gleall ppen Joddi AWK o2a
da giaal) g gilal Clald) 281G aiy == alaall ol agde feliyy  Andanddl) Lzl Y1 8
g laall ciladlall JalS Liad adg 4 il clipgd) oLl A0 Jiad AU odn ouaiiay 4
Clasd) s S5 gl aren wa - jeanll ¥ JB daw o -l Le 3,80 o
Sl CLBY) by o w5 pa iy o) el iy o Jad ) 8 ekl g pandl
§ sl el al G S aaalls bl eVl clal @Y1y clulaly) aaifiy dgeddl

i Ailiad A 4 ol saliadll ggleal) o) elld Ly il el jal) ol 5 Jae

S Cige I ) ST g AT alae JiSg b el o) 13¢] (0 AUS U 038 Can g g
Adl oda 4l da giaal cladlall e el @llag (al

The back translation of example (6) is:

General Power of Attorney

We , Brocter and Gamble Company, located a No. 47, St. George,
Building No. 1213 Petit Lancy, Switzerland, represented by ---------- -------
---- announce that we appoint advocate---------------- the holder of identity
card number --------- as an advocate and legal representative for the
company as regards the consequences of cases in the Palestinian territories,
and he is authorized to represent the company before all kinds of courts and
judicia bodies, including the magistrate court, court of first instance, court
of appeal and court of cassation., and all judicial authorities or official

bodies such as the government.
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In addition, this agency includes all cases and regulations and any activities
and legal consequences against or in favour of the company in the
Palestinian territories. And based on that, this attorney ------ enjoys al the
legal powers granted to him under this agency to represent the company
before the legal bodies and he also has full powers to defend the company
including — providing all kinds of documents and titles, screening and
appeal, accepting or reecting the experts and their reports, providing or
refusing written or oral evidence, and providing petition, suggestions
,objections and arguments, or taking any legal or judicial action or any
further action, including the responding to counter-claims before any

competent judicia body.

In addition, under this agency, the attorney has the right to appoint a lawyer
or more other (temporary or permanent), based on the powers granted to

him in this document.

In example (6), the translator reproduced the origina closely and
literally. The only indication of a change in function from a legal biding
text to an advertisement in the newspaper is the phrase "...J<s il ola" or"
announce that we appoint..." Other than that, it isjust alegal text that does
not adopt any of the features of its target function. Unless it is the
company's intention and goal to address speciadlists in the field of law only,
this tranglation fails to follow the norms of the new genre, which calls for

simplification and economy, being addressed to the public.
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45.3 Professional Trandator

The fina two examples are trandations done by a professional
trandator with a Ph.D. degree in trandation from the UK with an
experience of more than fifteen years in trandation in general and legal
trandlation in particular. However, this trandator was uninformed about
functional theories and, actually, expressed a degree of resistance that
stemmed from his deep conviction that a legal text is undoubtedly
impervious and unalterable. After explaining the concept several times, he
agreed to respond to the demands of the commission. The commission was
the same as the assignment given to the above-mentioned students. After
completing the assignment, he ill felt that my commission was
"ambiguous' and that he believes in the standardization of the legal text.
Example (7) is supposed to function as part of the plot of a lega thriller
novel. Example (8), on the other hand, is supposed to function as a

classified advertisement in alocal daily newspaper.
Example (7)

o s A ) S g JUgl T Juala& S g oas iy Lesbea oS4
a_jﬁugaﬂsdm”msq)am‘ ........................ Sl alaall (i
SUal gl sen o Lol Ll Aplanddl) ALl 3hlie & ol el ol
Gl ya) o (Ll s gles cildUan A (ady Led Al ciligll 5 Lebla a5 dnidanddl
A €5 bl Al Ghlie LS b am Lead ) o 4 g8 4 ja) <l sha 458
Lgs sull iy (o)Al A sl < ghad g el sl () 5l LWl s sles el 4 (3laty Lash
A iy ) sSaall (alaad) (8 el Applaldl) Adalull lalie & LSS ) cails e
el ) 488y (g ey Al o Ay gl aSLae gl 3 Ll 4 ) clalud)

e | o—aiie (gl (Sly el g WSl dlea s e g lally Blan Al clbadlall
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zo—hy e By ciggdlll f Aladll AV 5 clilBy) Akl s Ciny g ail LYl aa
il el eV GSladl slexi W15 cla i) cclulaly) ¢ gl 88 s
i L ie AT gl oyt ol o (o AT Al f G gils el el & S 20
) Al Ly Lia i s Y 5o 43 5K AELaYL chuside dgliad i 4 ol Allae L
Gl e 4l Ly (S (Goa JS8) 0a AT Gselaall ALl mia g (g s (o 433

Al AUl p3g] atins g (GllaT Al g Lgy (sia sde DliaDlia

The back translation of example (7) is:

Let it be known that we "Procter & Gamble International Operations SA ,
Switzerland, name and appoint Mr. .........ccccceeceenens to act asalawyer and as
a representative of us in any litigations in the areas of the Palestinian
Authority and to represent us before all kinds and degrees of Palestinian
courts and the judiciary in respect of any claims, lawsuits, cases, or any
legal action or legal procedural steps that may be filed against our company
in the areas of the Palestinian Authority, as well as with respect to any
claims, lawsuits, cases or any action and other legal steps to be initiated by
our company in the areas of the Palestinian Authority. Thus, the said
lawyer , has all the legal authorities of our representation in any legal or
judicial courts, and he has all the authorities and powers of defending and
protecting our company including - but not limited to - providing al kinds

of documents and statements, naming, examining, discussing, researching
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and discharging experts or ther reports in addition to providing,
considering and discussing written or oral evidence. In addition, he has the
power to present, introduce and to explain all kinds of motions, proposals,
petition to courts, objections, or evidence and excuses or any legal or
judicial proceedings or any legal actions including filing counter-claims

before any competent judicial bodies.

Furthermore, the said lawyer, Mr. ......cccccoeovicvccieveeciee, , Is authorized and
empowered by the authority that allows him to delegate and grant
authority to other lawyers (partialy or totally), with his powers and the

authorities he is empowered with, which stem of this Power of Attorney.
Dated: .....cccovveveienee

Actual and legal lawyer

Example (8)
Jela & RS0
doamy AlS g

Lellael - Sayg o) ) Sidupng) JUgsdlind Juala & S ¢on Luld 138 Con gy
J—8 (e Oafias ¢l g ol iy 1213 ¢z s i Gaoka 47 G G o)

‘é_g_mjg_x_mul_uls\d_ésu;}mc .......................... B I
w&gﬁ %LEJLL‘\A-JL;J‘}‘ ........................... A.-.\-HJ‘ GALA.AS‘ u‘;\’_\} UAJS:\}
Ghl i & mli el jal A 4 25l Jieal s W alaeS oyl S (Lo, ) &8

Ll Wl aSlad) cila o s o) sl aen alel JelS S0 Wiy o 58 Sy dyiglanddl) 3al)
Ao AP aSlad) g cAgiad) Sladll g ay il aSlas a5 ALl il
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Ghlia 8 S8 s (e Le el 5 Leah o 5 el Ly AT sl <l shad

gl 4l
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o) 55 iy s Adlia g (andy ey clatind) 5 BB gl 0 WS i e | e
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N 558 1 5K8 €t sl oS3l el (el e 5 e
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2006 Jal 24 14 B3

(85) (f5)

Pl 5 adll dlaall Sl g adll dlaall

Below isthe back trandation of example (8):
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Power of Attorney

Under this we, Brocter and Gamble Company, located at No. 47, St.
George, Building No. 1213 Petit Lancy, Switzerland, represented by --------
————————————— ., under this call and hence we erect, name, delegate and appoint
the lawyer Mr. ..ot i , Who holds a Palestinian identity card
number (........... ) to act as our advocate and as our representative in any
litigations in the areas of the Palestinian Authority, and to fully represent
us before all kinds of courts and judicial bodies, which include the
magistrate court, court of first instance, court of appeal and court of
cassation, and all judicial authorities and official bodies such as the
executive department. This comes about any claims, lawsuits, cases, or any
other legal or procedural lega steps that may rise and be dealt with
regarding any claims, lawsuits, cases or any other legal proceedings, which
will be dealt with and filed against our company in the areas of the
Palestinian Authority and regarding any claims, lawsuits, cases or any other
legal proceedings that may appear or be raised or initiated by our company
in the areas of the Palestinian Authority.

Asaresult, the said lawyer, Mr. ......ccccoeevecveceenene. , will enjoy all the legal
authorities of our representation in any forum / legal or judicial courts and
that he will be empowered under this and with all authorities and powers of
defending and protecting our company including - but not limited to -
providing all kinds of documents and documents, naming, and examining,
discussing, researching and discharging experts and their reports. In

addition to providing, considering and discussing written or oral evidence.
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Moreover, to present, introduce and to explain al kinds of motions,
proposals, petition to courts, objections, or evidence and excuses or any
legal or judicial proceedings or any legal actions including filing counter-

claims before any competent judicial bodies.

Furthermore, the said lawyer, Mr. ..., , 1S authorized and
empowered by the authority that allows him to delegate and grant
authority to other lawyers (partialy or totally), with his powers and the

authorities he is empowered with, which stem of this Power of Attorney.

Dated: 24 2006
(Signature) (Signature)
Actual and legal attorney Actual and legal attorney

Example (7) is supposed to function as part of a legd thriller novel
plot. However, the language and style used are hardly indicative of that.
This professiona translator has preserved most of the legally binding
features of the original. Still, he used omission quite often. For instance,
unlike example (8), he left out some details of the company's address and
he left out the attorney's ID number. He also omitted the kinds of courts "
LeSa s L) AaSae AN Sladl) 5 dpiaddl sSladl) g o il Slae e Al
ndnl) YL S dpe )y il ) (5 AT Al Cllaa je &Y ALY Spal "
meaning "which includes the magistrate court, court of first instance, court
of appea and court of cassation., and all judicial authorities and official
bodies such as the executive department." In example (8), which is

supposed to be a classified advertisement in the daily newspaper, the
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translator ignored the commission completely. He reproduced the origina
literally and even added his own terms sometimes to make it yet more
formal. For instance, he added two more synonyms not mentioned in the
original text " sladl cpaiy i gfig ey ian Lild" which translates as "we
erect, name, delegate and appoint the lawyer..." the original, conversaly,
only uses' make, constitute and appoint”. In example (7), he only uses
"opai g end’ Meaning "name and appoint. Moreover, he repeated the section
A g8 A ja) iy dad o) AT gl el a) () ol dlbsd g les e A4 N
example (8) more frequently than example (7). Surprisingly, this repetition
was not as frequent as even in the origina text. The two texts are very
similar except for afew instances of omission, which do not affect the legal
character of the text since most of them were voluntarily added by the
trandlator. Furthermore, the only noteworthy difference between the two
texts is that in example (7), the trandlator left out the title "Power of
Attorney" which was kept in example (8). Additionally, one of the two
signature spots was left out in example (7), which, to the best of my
knowledge, is just of no particular significance. However, it cannot be
denied that the trandator slightly modified some of the features of the
original. Nevertheless, it cannot be considered an indication of the
translator's responsiveness to the texts target audience or function specified

in the commission.

This section of the chapter has shown that current trends of
translators' training, such as functional theories, are more effective than
training approaches used almost two decades ago. Being exposed to and
aware of modern approaches to trandation helps translators emphasize

more on the communicative and functional nature of legal trandation.
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Consequently, they will be able to focus on "particular instantiations of
language use, in specific texts and contexts' (Colina 2002: 6). Such
approaches can effectively bridge the gap between academic and

professional worlds of translation.

This chapter probed how new trends in trandlation such as
pragmatics and functional theories, which are not exactly mainstream
linguistics, can have compelling implications for legal translation. The next

chapter amalgamates summaries and recommendations.
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Chapter Five

Summary of Conclusions and Recommendations

5.1 Summary of Conclusions

In this chapter, the findings of the present study regarding legal
trandlation from pragmatic and functional points of view are discussed and
the results are then used to formulate conclusions in the context of
theoretical and empirical research. Thereafter, the study is evaluated in
terms of some limitations, and the chapter is concluded with

recommendations for future research.

Long convinced that legal translation has to be literal, translators and
linguists frequently focus their attention on terminological issues.
Perceiving legal trandlation as an act of communication, the study analyzes
the imperative forbearing of this communication process and the role of the
trandator in this process. As shown in the empirical part, the translator's
role depends on the specific communicative situation i.e., how texts are

applied by their end receiversin their target context and function.

It must be understood, that this study is entirely based on empirical
and interdisciplinary data analysis. Moreover, the study is by no means
intended to prescribe rules or remedies for traditional legal translation.
Neither to lay down specific guidelines on "how to" or "how not to"
translate legal texts, but rather to provide possible criteria to evaluate the
pragmatic and functional aspects of the communicative situation of legal
trandlation between Arabic and English. Above al, it presents the analysis

of corpusin new contexts to validate new approaches to legal translation in
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which the translator assumes the role of an active participant in this

communication process.

The trandation strategies used by the three trandators to deal with
problematic areas of legal translation show that, in general, mastering the
technical terminology of the source and the target languages is insufficient
to make a legal translator competent. Thus, pragmatic considerations are
important in legal trandation and should be taken into account when

determining trand ation strategies.

Tranglating legal jargon in contracts can be said to elongate over a
continuum that involves literal or formal translation at one end and free or
dynamic trandlation at the other. Therefore, literal or standardized
translation can be adequate in tranglating purely technical terms, since such
terms are context-independent. Hence, pragmatic consideration might be of
not much use in this particular category. On the other hand, semi-technical
or mixed terms and everyday vocabulary in legal texts are context-
dependent. Consequently, the legal translator should opt for a strategy that
will enable him/her to capture and convey the intended meaning within the

imperatives of the specific context at hand.

In trandating doublets and triplets, simplification is a valid
translation procedure as long as the intended meaning is successfully

reproduced.

Synonymous binominals are often used for merely stylistic reasons.
Therefore, smplification is effective here as well, which in this case means

using only one of the variants in the target language. In translating legal
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formulas, literal translation is very ineffective. Thus, replacing these with
their functional equivalents can be much more efficient. References, which
are often highly redundant in contracts, can be omitted or replaced with
grammatically simpler, shorter references without affecting the intended
meaning. Here- and there- compounds are usually used excessively and
most of the time unnecessarily, since the context can reduce the room for
interpretation other than the one intended. Replacing these particles with

their functional equivalents can meet the communicative imperatives.

Speech act theory premise has compelling implications for
translating contract from Arabic into English. A theory of legal tranglation
must be practice-oriented in order to be effective. Thus, legal trandation is
regarded in this study as an act of communication. Analysis of contracts for
socio-pragmatic occurrences or pragmalinguistic realization of regulative
speech acts (directive, constitutive and comissive), has demonstrated that
speech act theory can be used as a framework for the assessment of legal

tranglation.

The criteria guiding the translator’s choices are prevaently
functional, in that account is mainly taken of the function that the trand ated
text will have to perform in the target culture. In tranglations with a shift in
function, the tranglator has practically unlimited freedom to adapt the TT to
meet the expectations of the target receivers, Instead of total conformity to
the ST. Thus, functional approaches to lega trandation are not only
feasible, but also effective thanks to its breadth and flexibility.

To develop trandation competence, translators need instruction in

trandation theory. Legal trandators in Palestine can benefit from
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trandlation training that focuses on the application of pragmatics, which isa
relatively modern science, to legal trandation. Translation competence
presupposes not only in-depth knowledge of legal terminology, but aso
thorough understanding of the function of such texts, especialy when, for

contextual reasons, the contractual force of these texts is being neutralized.

5.2 Recommendations:

This is but a preliminary step towards a pragmatic and functional
analysis of lega trandation, which is an admittedly crude field. Future
studies may be concerned with the analysis of communicative functions
within other domains of Arabic legal texts such as, statutes, constitutions,
judicial opinions or court proceedings. This analysis may examine
implications of new approaches to legal tranglation through empirical
investigation that help establish communication-oriented translation

training.
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Appendix (1)

1. Contract of Selling a Real-estate

Original Trandator (A) Trandator (B) Trangdator (C)
e audie | Property Sale Contract of Selling | A contract of
Contract aread estate real-estate selling
Ll s ddal 52 | By way of her Being presented by | Viaher attorney
attorney her attorney
sl Aadaia (AS5) | Vide a power of According to power | a According to
Jall S | aftorney duly of attorney power of attorney
regulated by the authenticated by the | arranged with
Notary Public Notary Public Bethlehem
Notary Public
al€ 5 alaul oo | By hisattorney Presented by the His attorney
------- <=4l | advocate advocate advocate
A8y a9 | Pursuant to a According to power | According to
alsl ool Aadaia | power of attorney | of attorney power of attorney
Jal) | duly organized by | authenticated by the | arranged by the
the Notary Public | Notary Public Notary Public
(e lgle 3bas | Duly authenticated by the | endorsed by the
delaie s | authenticated by | PLO Office PLO Office
dmbuldl yaill | the PLO Office
<leall (e 5 | And from other In addition to the And the
Al e )l | official competent | authentication of Palestinian
J =¥ i | authoritiesin the Palestinian officia
Palestine formal authorities | departmentsin
accordingly accordingtorules | proper
4.3 | Preamble Introduction Introduction
Gl of Cus | Whereasthefirst | Sincethefirst party | The first party,
JsY | party
o pail 5l | Owns and Owns In her capacity of
disposes owning and
dealing with
el ¢l e | Of the building Of the building Of the building
o= ¥l 4aLé e | erected on the plot | instructed on aland | raised on the lot
piece of land
ey & 5 | Endowment Kind of endowment | Of type: Waif
"endowment"
S ¢l s a0 | Pursuant to an According to an According to a
ALl e 4y, 00 | irrevocable irrevocable power | periodical power
sl dabaidl J 3211 | periodic power of | of of attorney that is
Jaall S | attorney duly power of attorney unlikely to be
organized and authenticated by revoked, arranged
regulated by Notary Public with--- notary

Notary Public

public




130

Original Trandator (A) Trandator (B) Trandator (C)
daall caly 3) | Whereas the share | The share owned by | Denoting that the
Gl A< gLl | owned by the said | thefirst party is----- | portion owned

——-sS3 JsY) | first party, above, but the First Part,
-- A/M, has been ---

Al O Cus 5 | Whereas the And since the And since the
e Sl | Second Party is second party wants | second party is
dadll ¢) )& | desirous of to buy the above willing to
e 58 53,553 | purchasing the mentioned purchase the
said flat and all its | apartment aforementioned
appurtenants with its
complements
lgma s sy 5 | Asperitscurrent | ----------m-m-m-momoo- According to its
Sl | status current status
e ) sa ol 5 | And that such Then the two And since this
Ji e Y58 <8Y | desirehasfound | parties agreed that | willing has been
Js¥) G il | acceptance from | the first party will met with consent
the first party sell the apartment to | from the first
the second party party
b5 8l en | Subject to the According to the Within the
Ll el | following terms following following terms
and conditions conditions and bases
odei daaidl Lia3 | The above The above The introduction
O 12 Y ¢ 3 | preamble shall be | mentioned AIM, is
I )% 5 a8 13 | considered an introductionisone | considered asa
42« | integral part of of the parts of this | part that is not
thiscontractand | contract separated from
shall be read with this contract; and
they areto be
read together
138 12 g ¢l )aY | To perform and To perform this To carry out and
Ay | carry out the agreement and execute this
action and contract accord
execution of this
agreement
4de (il e | Itisagreed upon | The agreed on It is consented that
Jds¥) G il il | Thefirst party Thefirst party is Thefirst party
shall abide by committed to committes herself
to
s S B, [ Whoever may Or anyone who Or their
aliay (3 | represent him represents the representative
second party
alalas) alad) 48 | Upon completing | As soon as On completing
(Jaanll performing
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Original Trandator (A) Trandator (B) Trandator (C)
4le 5| Inwitnessthereof | Thereupon, And whereof,
s a3 | Thiscontract is The contract has The editing and
281l 138 & 55 | made and signed | been edited and signing of this
Jsd sl | with satisfaction | signed by thetwo | contract have
sl | and acceptance of | parties been madein
Al Laalia s | the two parties offer and
response by the
two parties and
their full
satisfaction
e (s Je 5 | Each one party By the two parties | In two copies,
435 Lege JS | shall take one on two copies, one | one copy iswith
copy to work copy for each party | each one
accordingly
Js¥) Gl OS5 | First Part Deputy of thefirst | Attorney of First
Representative party Party
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Appendix (2)

2.Contract of Lease

original Trandator (A) | Trandator (B) | Trandator (C)
Jsalall Cas | Leased Property | Description of | Specification
Description the rented place
Gl o el | Whichis | memmmrmmmmme e | e
allga JSI LG Wle | precisely known
for both parties
Y 3. | Tenancy term Period of rent Duration of
lease
oY) da | Tenancy Fees Rental The lease return
aliudl 2iy [ Thelessee shall | Thelessee pays | The tenanted
4913 al sasdl | pay an annual an annual rent land lord an
tenancy fees annual rent pays
tot
e s a5 | Whose terms Conditionsare | Stated in the
Gl 3aldl & | and conditions | mentioned in appendix
48yl o3a ae | areprovided in | thisagreement | enclosed with
the annex this contract
enclosed
herewith
Ja ¢1al 44S | Terms and Way of paying | The manner of
Gleadll 5 sy | Payment rent payment for the
lease return and
Services
Jleatin (e 4211 | Purpose Appurtenants of | Condition of let
skl the rented place
Jpal gl e Ja | Freefromany | Without being | Free of any
e | damages or damaged damages or
defects decays
saliwdldad ¢l 5 | Lesseeshall be | Thelessee must | Discharging the
discharged get adischarge | tenant
aybade 5| Andhencethe | Thelesseemust | Therefore, the
b L alivd) | |essee shall be committed | tenant complies
abide by the with the with the
following following following
Usaldl Jlexind | Using theleased | To use the Using that e let
44 ,klL 55 sall | property inthe rented placein | inthe form and
2aaaall 5 dsadll method and the the way manner
siall, | Way complying | gpecifiedinthe | appropriate to
with and as contract that

determined herein
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original Tranglator (A) | Trandator (B) | Trandator (C)
OS5 | Otherwise, the | I not, the lessor | The landlord
—aa G asall | lesser shall be | can stop the will be entitled
o Gk | entitled to servicesof the | to ban any
ssaldl | refrain from rented place services against
rendering any the let
servicesto the
property
original Trandator (A) | Trandator (B) | Trandator (C)
s osaldl Jil | Occupying the | To usethe Occupying the
5 g Lzl | |eased property | rented place let and using it
s4adly yad | andusingitin | effectively and | in apractical
b_alua 3 ) e | gctual, efficient | continuously real manner
and continuous continuously
way
¢l ) s salindl| Thelesseeshall | Thelesseecan | Theisentitled to
adalall &Sl | be entitled to make internal use internal
carry out interior | decorations decorations
decorations
Sle s ay 5| Hence, such shall | Thisaso And this applies
@l i gl | passtotheissue | includes any on any
of making any changes adternation
changes
e plall j g2 ¥ ) | Whereas these So they must not | It isnot allowed
e J ganll 3 | shall not be be made till to that without
sl 48 50 | performed getting the obtaining a
4,3 | Without lessor's lessor's approval, | written approval
written consent from the land lord
J<&y @lld é | Then such may be | thiswill violate | This deed will
Jall Ja 5 iy YA | considered a the contract's be considered a
violationtothe | conditions violation for the
contact terms and terms of contract
conditions
«JAAY a0 | And may require | So the rented And he has then
dic 7 5 ,aldl| thevacationof | placemustbe | to evacuate the
Jlay) | the leased vacanted or the | let or terminate
property or lease will be the lease
termination of broken contract
tenancy contract
Y dals o5 | With no need for | Without any Without the
Jaa) i Jled) | giving any notification or | need of any
G Jae ol gole | notice, ordinary | previous normal | notification,
or notarial notice | or judicial notice | judicial or

former warning
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original Trandator (A) | Trandator (B) | Trandator (C)
JUaaYl Jaea gty | Shall act likea | Standsfor any | Stands instead of
notice notification notification
el Gaas)13) | If the lessee If the lessee If the tenant has
ssalal )yl 6l | may causeany | causes any made changes
il ye 5l 429 58 5l | damagesinthe | damagesto for the let or its
laee cleasll | leased property, | rented place, its | complements or
its annexes, or appurtenantsor | the facilities of
services utilities | its services the services any
intentionally intentionally willingly
Lk <5438 | Then he shall be | Then heis Heisthen
L I sl salels | obliged to return | committed to obliged to return
Jéade g<jttoitsorigina | returnthe state | the conditionsto
&l | condition asit was before |itsformer sate
these damages | before the events
S 4alall o5 | Without any Andthenitis | Without aneed
<y Jals | need for not necessary to | to exchange
exchange of exchange warnings
notices warnings
<y & Y | Having sufficient | since oral Because oral
4,84l o leiY) | addressing verbal | notifications of | warnings from
a3l (e | ONEsfrom the the lessor the land lord are
lessor to the ...(will new enough
lessee enough)
S s ser 5l | Or subjecttoa | Or notification | Or even aletter
@l y b Ju s | letter sent via sent by mail or | posted ordinarily
2l i | ordinary mail or | delivered by or by hand
by hand hand
35 Lslel e ae | Taking into In addition to With taking
odle J Y1 adl & | consideration performing the | consideration to
what is mentioned | conditions of the | what was
in article (first) first article formerly
above above mentioned in item
’ one above
5 bl a3l | Thelesseeshall | thelesseemust | Thetenant is
Lalall 4y e | and at hisown pay the obliged on his
dallill csaall Jaasy | COSE bear the following account to bear
following expenses the following
expenses
il pall a8 | Payment of all | Paying all legal | Paying the taxes
e Ligli s il | taxes legally taxesimposed | put on legally by
aliudl | decided onto the | on the lessee law on the
lessee tenant
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original Trandator (A) | Trandator (B) | Trandator (C)
s Al ol 44| Any other taxes | Any other taxes | Any further
e =i | whichmay be | imposed onthe | taxesimposed
a5 jaliall | imposed onto lessee according | on the tenant by
e Jgenall 0l 681l | the lessee asper | torules law in action
thelawsin
effect
alidl (8 &l | Therefore, the | Therefore, the | -------mm--mm---
oadd -5 luadd | |essor personaly | lessee personally
Al (e = s3e | @nd/or any Or any person
person authorized by
authorized by him
him
A e 4l (50 | Without any Thelessor must | Without
aliwdl (4 | kind of objection | not give any opposition by
from the side of | objections the tenant on
the lessee that
S~ Y4l 5 Thelesseeshal | Thelesseecan't | And therefore,
4oz Jlze yalinall | not be entitled to | give any the tenant is not
3 JS & a5all | Oppose the objections entitled to object
Lee sl 283 &y | lessorineach | concerning the
X3 | timefound above
deteriousin mentioned
performing all | reformations or
mentioned changes
ghadhadl 4| Or claming for | —---m--mmmmmmmemm | e
lage ) sl Jhae | any breakdown
o< | or damage
whatsoever
axe Ble) e ae | TaKing into Thelessor will | ———mmmmmmeee -
) wal 4l ) | considering not | put into his
croabinall | jmpacting consideration not
negatively the | {0 causeany
other tenants damages for the
lessees
wdagh| Inany way | eemmeeeemeeee- In any form
JE5Y) | whatsoever
Jalhass pasyy 5| Whilehisright | Hecanonly use | His entitlement
Lss ) saldl | shall be theinside of the | confinesinside

restricted inside
the boundaries
of the leased
property only

rented place

the let only
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original Tranglator (A) | Trandator (B) | Trandator (C)
583> asdl | Toremove, The lessor can Toremove
i) 5l | dismantle and remove...
take out
Jiasy L JS (e | For anything For any harms | For all that
ssald) cuay 4i- 5 | that may be occur for the occursto the let
collected and-or | rented place
affecting the
leased property
& Clalill Wlua | Valid for It issuitablefor | Asan address
<Y1 JS | notificationsin | sending any for him so asto
all the times notifications any | be notified on

time

Obw e o) 5w | Either during the | Duringthe | —==mmmemmmmeemmeeee
algiil 1y o 251 | validity of the | contract of after | -
contract or at the | ending it
end of its
expiration
(adall 43a ki) 5 | And hasin He can't contest | ---------=-=-m-m-m--
) daay Wl | advance stopped | any notification | --
&) 2 el | hisright in appeal | sent to the
salall | regarding the rented place
truth of any
notifications
brought to the
leased property
Slaw aia% | The courts of the | The courts of the | The courts of the
sk 5l 3lal) | Palestinian Palestinian Palestinian
Dkl dlandaty | National National National
Lay 38 s gL | Authority shall be | Aythority will | Authority
Gk 5l i e | COMPEtENLIN solve any specializein
Jial) 13 | PEUSING ANy problems caused | dealing with any
dispute by this contract | dispute that
whatsoever may y sputet
arise from the m'ght ase O_Ut
interpretation or of interpretation
application of this or application
contract for this contract
3l Ulea 5 | Inwarranty of | To perform his | -------=-=-=-=-=----
45 el aill 39 | executing the commitments -
13 s 4ide | Obligations mentioned in
a1l | incurred thereof | this agreement

pursuant to this
agreement
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original Trandator (A) | Trandator (B) | Trandator (C)
ok sS4 | Shall be obliged | Thelessee must | The tenant is
(sle JaiS a3 | to render a have asponsor | obliged to offer
1 e o8l | financial tosignonthis | afull attorney to

a1l | guaranty to sign | contract sign on this
on this contract contract
Lk o5 | And shall be Committedto | --------------------
Jasill 5 cebiaills | jointly and achieve --
alind) ae | severaly obligations
obliged with the | during the
lessee contract
sl s | Thiscontract is | This contract has | This contract
4lde 85| drawn and been issued and | was written and
signed signed signed
ala¥) JelS el | He hasfull legal | Heis completely | That heis legal
4p gl o 4e il | competence and legally and lawful
responsible competence

s oal e 4843 Al | And which For holding such | Enabling him to

Jladll | enableshimto | an agreement perform this
contract and contract contract
JuiS-aLs | Witness-sponsor | Witness-sponsor | Witness-

guarantor
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Appendix (3)
3. Work contract

Original

Trandator (A)

Trandator (B)

Trandator (C)

Y Gl of G

Asthefirst party

Sincethefirst

Asthefirst party

oadd Jldalsy | indicated the need | party needs a isin need for a
Ja e for aqualified qualified person qualified
person personnel
ENIE Ny And asthe second | And since the And the second
de Il S sl | party isinterested | second party is party iswilling to
Adls gl 038 inthisjob completely ready | practice this post
to fill this position
Sl G 8l ol And the second And the second And the second
Al salarivl sl party is quite party is quite has expressed his
agk ol o3a JuiiY | ready to fill this | ready tofill this | full preparation to
vacancy vacancy occupy this post
O LY o5 e The two parties The two parties It was agreed
Lyall e s 58 | havereached an | agreed according | between the two
adul) agreement tothefollowing | partieson the
accordingtothe | conditions following terms
following terms
JsY Gl (881 Thefirst party has | Thefirst party has | Thefirst party has
GAll s e agreed to hirethe | agreed to employ | agreed to appoint
S second party the second party | the second party
dllS 4is asall 32 | The contract The period of this | Starting from the
Za S e |l ) duration isone contract is one date of his
Ol year from the year from the appointment
starting date employment date
Ul 3adll iy | The second party | The second party | The second party
day a5yl will go through will work for an | submitsto a
probation period | experimental training period of
period three months time
Sall I G5 yall Thefirst party has | Thefirst party can | Thefirst party has
alee oL} A the right to end the work the right to
conclude hiswork | period of the terminate his
second party work
GAll B Y Therefore the the second party | The second party
bl S8 | second party has | can't ask for any | has no right
RPN no right to rights whatever to
demand any demand any rights
compensation
Bl iy The second party | The second party | The second party
Loed Wl (S will receive a will get asalary will earn a
--s_)lada of --- monthly salary in

monthly salary of-

the worth of ---
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Original Tranglator (A) Trangator (B) Trangator (C)

ol sall Cld gf sas Work hourswill | The daily time The daily work

(e (Oleb de il be determined by | attendance will timewill be

daandl B )l the Society be determined by | determined by an
the Society's announcement
administration from the Society

administration

daanll o gy ey Friday isthe Friday isaholiday | Friday will be the

e sausl Allac official holiday weekend

S B all By The second party | The second party | The second party

e o i ol
),A‘Y\

is entitled to one
month paid
vacation ayear

can have apad
annual leavefor a
month

is entitled to have
apad yearly
vacation

‘;at_'ﬂ\ G dl) iy
‘;_ﬂ\ Gladill
djy\ d{)ﬂ‘ IA‘)M:}

The second party
will abide by the
instructions issued
by the first party

The second party
will perform the
instructions by the
first party

The second party
will surrender to
the indications
issued by the first

party

oY) Gaall sy And asoforthe |thefirst party can | And thefirst party
Jao adsa i first party to change work isentitled to alert
Sl Gyl relocate the position of the the work position
second party second party of the second
party
Sl G dll a2ty | The second party | The second party | The second party
ladia 48 5l S b | will make a guarantees to have | binds himself that
Luall DAY & | promisetoactin | good conduct his conduct will
good behavior be applicableto
the good morals
il LY And not commit | --=----=mmmmeemmmmm- And not perform
sldmaall 4= 5 | any action that deedslikely to
oY e | may subject the expose the society
$sima sl (g3 society to any or itsfame to any
economic or to any danger,
mental harm material,
meaningful
sil,e M adlis 5l | Or violation of Which doesn't Or any demeanor
Ol sl tradition and law | hurt the society contradicting
reputation or rules traditions and laws
Sl Gl a3 | Thesecond party | The second party | The second party
Jee QBe 8L | will commit to is committed to commits himself
sailuy )y aedals | establish good have good work | to hold safe work
Aps 9 e relationship with | relationships with | relations with his
hisdirectorsand | hischiefs, superiors,
colleagues subordinatesand | inferiorsor
colleagues colleagues
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Original Tranglator (A) Trangator (B) Trangator (C)
Sl & a3 | The second party | The second party | The second party
Al 533 588 oliaty will commit to is committed to obliges himself to
) g ailal 5 ¢18Y | spend hiswork perform his duties | spend the period
4} AS pall Bleals | hours at during the of his attendance
performing his attendance period | in carrying out his
duties and tasks duties on the
being assigned to errands given to
him
Al d | Emergency or An urgent A forcing
difficult situation | condition circumstance
oe g a5 | And heisto Provided that he | Stipulating that he
de ju oabliade | report it notifies his isto inform about
4iSaa immediately absence as soon as | his absence as
possible soon as possible
Ldadl A 3y | Will not be He doesn't have | Isnot be entitled
iy gt A entitled to demand | the right to ask for | to claim any
compensations any compensations
compensations
Js¥) G il 8 Thereforethefirst | thefirst party is | Thefirst party is

el O adnasle | party must pay then committed to | obliged to pay a
laliadi 4w S e | onemonth salary | pay asalary of a | salary of one
Jala SAlh s 4l | for every year the | month for each month per each
A all second party year of work at year the second
worksin the the society party has spent
association inside the firm
¥ G &l 3y Y | thefirst part has | the first part Thefirst part is
Gl Jae el no right to dismiss | doesn't havethe | not entitled to
423 ¥ JA | the second party | right to end the terminate the
Al Llas without written second party's work of the
notification work till he second party
notifieshimin unless after
writing notifying him of
that in writing
Cla¥l el su 5 | Without any Without any Without
explanations reasons commitment
LY du il é | Thenhewon't be | Thenthe Then
aillel ae 4 3all | entitled to any administrative administrative
Ll g a3l | compensation board has the right | corporation is
from the not to give him entitled not to pay
association hisremuneration | him the dues of
leaving service
Lolali ad=l) 20ty The contract will | The contract is The contract isto
be renewed renewed be renewed
automatically spontaneously automatically
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Original Tranglator (A) Trangator (B) Trangator (C)

as) el 13 Y) Unlessoneparty | Unlessone party | Unless one of the

Lha AV o @) | notifiesthe other | notifiesthe other | parties has
party in writing inwriting notified the

counterpart in
writing

sl S 4l ) e | About not That heis About his

Aia]) wanting to renew | unwilling to unwillingness of
the contract renew the contract | renewing the
contract

Sl G dl a<sy | The second party | The second party | The second party

5 sl dad will be will pay thevalue | suffersthe costs

Akl i ) responsible for of losses and of losses and

8 Al 4 giadll any economicor | damagescaused | material,

JsY) eyl Leisly | mental lossesand | by him to the first | meaningful
damages caused party damages incurred
to thefirst party to thefirst party

JsY¥ Gl 3y 5 | the second party is | the second party | The second party

Sl 3yl a3 | entitled to peruse | hastheright to isentitled to

Leluontl Liliad lawsLits against suethefirst party | prosecute the first
thefirst party to | to the value of party asto collect
get what is losses and them
rightfully his damages

o Leada In contrast to what | The rules of the Contrary to what

4o (o paia the text of this valid work laws at | is being dictated

2351 g 3l 134 contract said its | courts, informal in this contract

d&aiale a3 | articlessubjectto | departmentand | and its items will

Jsanall Jaall 58 | [@bor code used in | local institutions | be governed by

5 aSladll 4 courts, official are applied to any | the law of labor

5 Agan )l il gal) departmentsand | term or condition | worked with at the

sl clwwsdl | local associations | not mentioned in | law-courts, formal

this contract departments and
local institutions

B | ssued Date Written on
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L egal dictionaries

e Al-Wahab, D. Ibrahim . (1972). Law Dictionary: English-Arabic.
Beirut: Librairie du Liban.

e Amin, S. H. (1992). Arabic-English law Dictionary. Glasgow:
Royston.

e Farugi, Harith Suleiman (1983). Faruqi's Law Dictionary: Arabic-
English. Beirut: Library du Liban.

e |smat, Shafiq (1980). Police Dictionary: English-Arabic Dictionary.
International Book Centre.

e Mahdi, Said Muhammad Ahmad (1969). Definitions of Common
Legal Words and Phrases. Khartoum: Khartoum University Press.

e Szentendrey, JuliusV. (1973) Arabic-English Legal Glossary.
Cambridge: Harvard Law School Library.

o Treky, Tayseer H. (1985). Dictionary of Insurance Terms. State
Mutual Book & Periodical Service.

----------------------------------
____________________________________________________


http://www.multilingual-matters.com
http://en.wikipedia.org/wiki/List_of_legal_Latin_terms
http://dictionary.law.com/
http://dictionary.lp.findlaw.com/scripts/search.pl?s=plea
http://muqtafi.birzeit.edu/dictionary.asp
http://www.constitution.org/bouv/bouvier.htm
http://www.legal-definitions.com/
http://www.id.uscourts.gov/glossary.htm
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Jael die (5)
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returning the rented place to its situation before being rented. The
returning of the rented place from the lessee to the lessor will start on the
day when the lessee gets a declaration from the lessor that he has received
the rented place without being damaged. In addition to that, the lessee
must get a discharge concerning taxes, and water and electricity
consumption. If not, the contract will continue till repairing the damages
and the lessee must pay the rental.

Thirdly -

The project held at the rented place is of private situation so the
lessee must be committed with the followings :-

1. To use the rented place in the way specified in the contract. If not, the
lessor can stop the services of the rented place aand he can take any
legal procedure even though it affects negatively on the less’s work
and the ones who deal with him.

2. To use the rented place effectively and continuously. The lessee must
not close the rented place or delay using it to prevent any negative
effects that will influence on achieving the project’s aim, the other
lessees and workers.

Fourthly -

The lessee can make internal decorations. These decorations must
not be extended to the stable frontages of the rented place or the ones that
may influence on the general framework of the building. This also
includes any changes even though they are made for the sake of
improvements. So they must not be made till getting the written approval
of the lessor. It the lessee makes any changes without getting the lessor’s
approval, this will violate the contract’s conditions so the rented place
must be vacated or the lease will be broken without any notification or
previous normal or judicial notice. Therefore, breaking this condition
stands for any notification and the lessor can keep the improvements or
changes. In this case, the lessee will be considered as if he has granted
their value no matter how much it costs to the lessor. The lessor can
remove the changes or return the rented place to its previous state at the
lessee’s expense without any previous notification.

Fifthly :

If the lessee causes any damages to the rented place, its
Appurtenants or its services intentionally even though they were outside
the rented place, then he is committed to return the state as it was before
these damages within a period not more than three days and then it is not
necessary to exchange warnings since oral notifications of the lessor or a
notification by him sent by mail or delivered by hand will be enough.
This doesn’t affect the lessor’s right to perform reparations at the lessee’s
expense.
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(10) Contract of Selling a Real Estate
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(14) Work Contract

ISLAMIC CHARITABLE SOGIETY

Ri-Bireh

P.O. Box: 3735

Tel:
Fax:

02-2401736
02-2408038

Work contract

First party (emplover): Islamic Charitable Society in Al Birch

represented by its chairman Mr. Yacoub Ahmad
Ali Hamdeh.

Second party (emplovee): Mr. Ahmad Naim Mohammad Sbaih

holder of ID No. (95496433).

As the first party indicate the need for qualified person to work as
Administrator Secretary, and as the second party is interested in this job,
and the first party is quite ready to fill this vacancy. The tow parties have
reached an agreement according to the following terms:

L.

it
3.

The first party agreed to hire the second party starting at
01/03/2004m.

The contract duration is one year from the starting date.

The second party will go through probation period for three months
from the starting date, and so the first party has the right to
conclude his work through this period or at the end of it, therefore
the second party has no right to demand any compensation.

The second party will receive a monthly salary of $500 US (five
hundred dollars only) subject to raise and yearly premiums.

. Work hours will be determined by the Islamic Charitable Society

upon the works' conditions and nature.
Friday is the official holyday.

. The second party is entitled to one month paid vacation a year, and

he will be able to enjoy it after passing 6 months period from the
starting date.

. the second party will abide the instructions issued by the first party,

and also for the first party the right to relocate the second party to
suit the Society interest, as long as the employee work within his
specialty in the new location.

The second party will make a promise to act in good behavior and
not commit any action that may subject the Society to any
economic or mental harm or violation of tradition and laws.

10.The second party will commit to establish good relationship with

his directors and colleagues build on mutual respect, understanding

and cooperation.
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11.The second party will commit to spend his work hours at
performing his duties and tasks being assigned to, and he is
prohibited to leave the premises, or to conduct any assigned work
outside of the Association without permission from his director.

12.The second party can't be absent unless there is an emergency or
difficult situation or being sick, and he is to report it immediately.

13.every employee wish to resign before completing the work contract
period , he therefore will not be entitled to demand any
compensations, but if the first party fire the second party ,therefore
the first party must pay one month salary for every year the second
party work in the association.

14.If the second party resigns after completing his work term of three
years, then he is entitled to one month salary for every year he
worked in the association.

15.The first party has no right to dismiss the second party without
written notification in a period of not less than one month from the
starting date without any explanations, and the second party also
has no right to leave work without notifying the first party one
month before the ending date of the contract. If the employee
leaves work without notice, then he won't be entitled to any
compensation from the association despite the period of time he
worked.

16.The employee will not be given any certificate unless after leaving
work and attest his resignation by the administration.

17.the contract will be renewed automatically, unless if one party
notify the other party in writing about not wanting to renew the
contract at least one month before the contract expiration date.

18.the second party will be responsible for any economic or mental
losses and damages cause to the first party, and the second party
entitled to peruse lawsuits against the first party to get what
rightful theirs.

19.In contrast of what the text of this contract said its articles subject
to labor code used in courts, official departments and local
associations.

Issued: 01/03/2004M

First party second party
Name: Jacob Ahmad
Ali Hamdeh Name: Ahmad Naim

Title: chairman of Islamic
Charitable Society \ Albeireh
Signature: (signed)

Mohammad Sbaih

Title: administrator secretary
signature: (signed)

official seal
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