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Abstract

This research clearifies the importance of the parties’ choice of the
law applicable to an e-contract, basically because one of the parties
cannot normally identify the other contracting party. The research tackles
the international character of the e-contract; it also clarifies how parties
may choose the law applicable to such a contract whether explicitly or
implicitly, and whether they can choose the so-called lex mercatoria or
lex electronica. Finally, the research addresses the protection available
under the comparative law for consumers when participating in the
choice of the law applicable to an e-contract.
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“(a) [Contractual choice and limitations.] The parties in their agreement may choose
the applicable law. However, the choice is not enforceable in a consumer contract to the
extent it would vary a rule that may not be varied by agreement under the law of the
jurisdiction whose law would apply under subsections (b) and (c) in the absence of the
agreement.
(b) [Absence of enforceable choice.] In the absence of an enforceable agreement on
choice of law, the following rules determine which jurisdiction's law governs in all
respects for purposes of contract law:
(1) [Access contracts and electronic delivery.] An access contract or a contract
providing for electronic delivery of a copy is governed by the law of the jurisdiction in
which the licensor was located when the agreement was entered into.
(2) [Consumer tangible copies.] A consumer contract that requires delivery of a copy
on a tangible medium is governed by the law of the jurisdiction in which the copy is or
should have been delivered to the consumer.
(3) [All other cases.] In all other cases, the contract is governed by the law of the
jurisdiction having the most significant relationship to the transaction.
(c) [Effect of foreign law.] In cases governed by subsection (b), if the jurisdiction
whose law governs is outside the United States, the law of that jurisdiction governs only
if it provides substantially similar protections and rights to a party not located in that
jurisdiction as are provided under this [Act]. Otherwise, the law of the State that has the
most significant relationship to the transaction governs.
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